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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


YUMA MESA IRRIGATION AND 


DRAINAGE DISTRICT 
Route 3, Box 32 
Yuma, Arizona 


Plaintiff 


Civil Action No. 1551-64 
| 


| 
STEWART L, UDALL, Filed June 30, 1964) 


SECRETARY OF THE INTERIOR 
Washington, D.C. 


Defendant | 


COMPLAINT FOR REVIEW, FOR DECLARATORY | 
JUDGMENT, AND FOR INJUNCTIVE RELIEF 


The plaintiff for its complaint represents as follows: 
| 
1. The plaintiff is a political subdivision organized and existing 
under the laws of Arizona. The lands within the District es further 
| 
part of the Yuma Mesa Unit of the Gila Project, whose entire supply of 
water necessary for maintenance of irrigation is received from the 
Colorado River under long established rights. | 
2. The defendant is the Secretary of the Interior of the United 
States and as such is charged with the administration of the laws, inter- 
state compact, and treaty, relating to the storage and delice of waters 
of the mainstream of the Colorado River, including the Reclamation Act 


of June 17, 1902, as amended, 43 U.S.C. §391 et seq. ; the Boulder Canyon 


| 
Project Act of 1928, as amended, 43 U.S.C. §620 et seq.; the Colorado 


River Compact, H. Doc. No. 717, 80th Cong. 2d Sess. (1948) Al7; and 


the Mexican Water Treaty of 1944, Treaty Series 994, 59 Stat. 1219. 
The official residence of the defendant is the District of Columbia. 

3. The matter in controversy, exclusive of interest and costs, 
exceeds $10,000. 

4. The jurisdiction of the Court is invoked under Title II, Sec- 
tion 521 of the D.C. Code (Supp. III, 1964); upon the ground of diversity 
of citizenship; and upon the further ground that the construction and inter- 
pretation of federal statutes and treaties are involved and required. Plain- 
tiff seeks relief under the terms of section 10 of the Administrative Pro- 
cedure Act of June ll, 1946, 60 Stat. 243, 5 U.S.C. §1009; under the terms 
of 28 U.S.C. §§2201 and 2202 relating to Declaratory Judgments; and under 
the inherent power of the Court to grant injunctive relief in the premises. 

5. This case is concerned with the unlawful, arbitrary action of 
the defendant in ordering a ten percent reduction in the delivery of water 
to plaintiff for irrigation of lands in the Yuma Mesa Unit of the Gila Project 
without a hearing, in deprivation of vested rights to the use of mainstream 
Colorado River water, contrary to the "law of the river" consisting of the 
Boulder Canyon Project Act, the Colorado River Storage Project Act, the 
Colorado River Compact and the Mexican Water Treaty (cited supra, para- 
graph 2). 

6. The lands within plaintiff's District were originally included 


within the Yuma Reclamation Project as approved by the President January 
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| 
5, 1911, and were embraced for the most part within the area described 
in the notice of appropriation posted by J. B. Lippincott on July 8, 1905, 
on the left bank of the Colorado River for that project. All of these lands 


are included within the boundaries of the first division of the Gila Project 
| 


as authorized by the President on June 21, 1937, under the Reclamation law, 


and of the Yuma Mesa Division of the Gila Project as reauthorized by the 
Act of July 30, 1947 (61 Stat. 628) which specified that the Unit was to in- 
| 


clude 25,000 acres of irrigated land. Water for the Yuma Mesa division 
| 


is diverted from the Arizona end of the Imperial Dam, through the Gila 

Gravity Main Canal, where it is pumped at the Yuma Mesa Pumping Plant 
| 

to a canal with a capacity of 520 cubic feet per second which supplies dis- 


tribution laterals serving lands in the District. (See Exhibit A incorpor- 


ated herewith. ) 


When water from the Colorado River first became available 
to the Yuma Mesa Unit in 1943, the United States owned about fifty percent 
| 


of the land within the Unit. It undertook the development of this land by 


constructing the necessary ditches, leveling the land and then actually 
| 


planted and fertilized crops. By 1945 approximately five thousand acres 


had been developed by the United States, which then was opened to home- 
| 
Steading by veterans. The total irrigated acreage of all lands within the 
Unit has gradually increased to approximately 17, 000 acres at present. 


7. On May 26, 1956, the plaintiff entered a repayment contract 


with the United States, whereby the latter agreed, among other things, to 


deliver from storage in Lake Mead to or for the plaintiff through the Gila 
Main Canal from Imperial Dam "such quantities of water... as may be 
ordered by the District and as may be reasonably required and beneficially 
used for the irrigation of not to exceed 25, 000 irrigable acres situate" in 
the District. The contract inter alia, is subject to the provisions of the 
Boulder Canyon Project Act, the Colorado River Compact, and the Mexican 
Water Treaty. The contract is for permanent service. (Copy of pages 1-6 
thereof incorporated herewith as Exhibit B.) Pursuant to this contract, the 
Secretary of Interior has delivered since 1956 to plaintiff District the fol- 


lowing quantities of water for irrigation: 


DIVERSION 
YEAR FROM STREAM 


(Acre Feet) 
1956 196, 399 
1957 187, 329 
1958 207,781 
1959 230,232 
1960 253,242 
1961 248,278 


1962 280, 467 
1963 273, 836 


8. On May 16, 1964, at a press conference in Las Vegas, the de- 
fendant announced that he was ordering a ten percent reduction in water 
deliveries effective June 1, 1964 to all water user agencies in the Lower 
Basin of the Colorado River, including plaintiff, to be implemented by the 
Bureau of Reclamation. On May 19, 1964, the Regional Director in a letter 


to plaintiff advised that the water scheduled for diversion to the plaintiff 
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for the seven month period of June through December, 1964,| (176, 000 
acre-feet) would be reduced by 17, 600 acre-feet to 158,400 acre-feet and 
that in addition the plaintiff would be charged with all water ordered for a 
given week and available for diversion at Imperial Dam but which could 
not be taken. That further in response to an amended schedule submitted 
under protest by the plaintiff, the Department of the Interior acting by and 
through T. H. Moser, project manager of the Yuma Project| Office by let- 
ter of June 19, 1964, further informed plaintiff that all drainage wells must 


be credited against the proposed water order and directed that the reduced 
| 


water order for the remaining seven months of the year would be 163, 280 
acre-feet from the yearly estimate submitted by plaintiff (Exhibit C-1 and 
C-2 incorporated herein), 
That the defendant's order is arbitrary and capricious and with- 
out factual support; that diversionary works and delivery canals operated 
by the plaintiff constitute a completely lined and closed systelm without 
spillways; that therefore, all waters going into plaintiff's canal system end 
up and are used at the farm level; that the Yuma Mesa Irrigation and Drain- 
age District is situated in arid, sandy desert country subject to extremes 
in summer temperatures; that at the present time, the District is substan- 


tially all planted to young citrus trees; that the demand for water for any 


one week, month or year is not a constant but tied ievev scaly to cropping 


patterns and the weather; that a reduction in water deliveries will require 


a corresponding reduction in water at the farm and nursery level; that a 
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reduction of 10% based upon 1963 water orders is unrealistic and by reason 
of the weather and existing 1964 cropping patterns jeopardizes the exis- 
tence and future of the citrus industry and other crops on the Mesa; 

That the further proviso of the defendant's order charging the 
plaintiff with water ordered but which it does not take is arbitrary and with- 
Out authority in the law; that all waters ordered for the plaintiff are released 
from Parker Dam some 150 miles from the point of diversion at the Imperial 
Dam on the Colorado River; that weather, river control and time intervals 
are beyond the control of plaintiff and the defendant's order charging plain- 
tiff for all water orders under these circumstances further reduces the 
waters available for plant consumption. 

9. The plaintiff has exhausted its administrative remedies. 

10. The defendant's order of May 16, 1964, cutting plaintiff's diver- 
sions, was done without notice or hearing to plaintiff. Defendant has con- 
ceded that he did not undertake even an ex parte investigation of the water 
using practices of any of the Lower Basin water users prior to issuance of 
the order. For either of these reasons, the order constituted illegal, ar- 
bitrary action depriving plaintiff of its vested property rights to the use of 
Colorado River water in violation of the Administrative Procedure Act and 
the Fifth Amendment to the Constitution. 

ll. The defendant's order was for the illegal purpose of curtailing 
consumptive uses of water to permit the generation of power. At the date 


of his order of May 16, 1964 curtailing diversions for consumptive uses 


[6] 


from the main Stream below Hoover Dam 


» the defesnan, had on hang Over 
18, 000, 000 acre-feet of water stored behing Hoover Dam (Lake Mead), 
Glen Canyon Dam (Lake Powell), ang Flaming Gord Dam (see Exhibit 
A). i 


it tO permit the defen- 


lakes this clear: 


the outlet gates 


tion 1,123 feet as 
| 


bit D incorporated 
| 


"...the Outlook for Colorado River tunof¢ 
is very poor for the April-July Period of 
this year, Coupled With the filling Problems 
at Lake Powell, an unusual] difficult Situa- 
tion is PoSed,"! (Exhibit E incorpora 
with); 


reduction of 10% based upon 1963 water orders is unrealistic and by reason 
of the weather and existing 1964 cropping patterns jeopardizes the exis- 
tence and future of the citrus industry and other crops on the Mesa; 

That the further proviso of the defendant's order charging the 
plaintiff with water ordered but which it does not take is arbitrary and with- 
out authority in the law; that all waters ordered for the plaintiff are released 
from Parker Dam some 150 miles from the point of diversion at the Imperial 
Dam on the Colorado River; that weather, river control and time intervals 
are beyond the control of plaintiff and the defendant's order charging plain- 
tiff for all water orders under these circumstances further reduces the 
waters available for plant consumption. 

9. The plaintiff has exhausted its administrative remedies. 

10. The defendant's order of May 16, 1964, cutting plaintiff's diver- 
sions, was done without notice or hearing to plaintiff. Defendant has con- 
ceded that he did not undertake even an ex parte investigation of the water 
using practices of any of the Lower Basin water users prior to issuance of 
the order. For either of these reasons, the order constituted illegal, ar- 
bitrary action depriving plaintiff of its vested property rights to the use of 
Colorado River water in violation of the Administrative Procedure Act and 
the Fifth Amendment to the Constitution. 

ll. The defendant's order was for the illegal purpose of curtailing 
consumptive uses of water to permit the generation of power. At the date 


of his order of May 16, 1964 curtailing diversions for consumptive uses 
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from the main stream below Hoover Dam, the defendant had on hand over 
| 
18,000, 000 acre-feet of water stored behind Hoover Dam (Lake Mead), 


Glen Canyon Dam (Lake Powell), and Flaming Gorge Dam (see Exhibit 


| 
A). This quantity of water, even under the most adverse stream flow con- 


| 
ditions, would satisfy all of the present consumptive use diversions in the 


Lower Basin without the curtailment ordered by the defendant for a period 


of at least four years. The reason for the curtailment was) not because of 
| 
a shortage of available water for consumptive uses, but to |permit the defen- 


dant to store water at the upstream Glen Canyon Dam for the generation of 
| 


power. The following sequence of events (inter alia) makes this clear: 


(a) On March 26, 1964 the defendant opened the outlet gates 
at Glen Canyon in order to maintain Lake Mead at diteattan 1,123 feet as 
provided in the filling criteria promulgated in 1962 (Exhibit D incorporated 
| 
herewith); 
(b) On May 5, 1964 the Regional Director of the Bureau of Recla- 


mation wrote plaintiff requesting a voluntary ten percent reduction in diver- 
sion of water from the Colorado River because: | 
"the outlook for Colorado River runoff 

is very poor for the April-July period of 

this year. Coupled with the filling problems 
at Lake Powell, an unusually difficult situa- 
tion is posed.'' (Exhibit E incorporated here- 
with); | 


(c) On May ll, 1964 the defendant ordered the gates at Glen 
| 


Canyon Dam closed for the purpose of attempting to bring Lake Powell to 
| 
minimum power operating level while at the same time ee that a 


ae 


"New era of water management" was required from the Lower Basin users 
(Exhibit F incorporated herewith); 

(d) On the morning of May 16, 1964, the defendant announced 
that replacement power for that lost at Hoover Dam during the Lake Powell 
filling would be provided by certain utilities in the Lower Basin, the cost 
to be charged to the Upper Colorado River Basin Fund (Exhibit G incor- 
porated herewith), ‘while later that same day he announced the mandatory 
across-the-board ten percent reduction on all consumptive use diversions 
in the Lower Basin (see paragraphs 8 and 10, supra); 

(e) On: June 3, 1964, the defendant announced a speedup of 
generator installation at Glen Canyon Dam in anticipation that power can be 
produced there by mid-September: 

"Secretary Udall said he is hopeful the filling 
rate of Lake Powell will continue so that the 
powerplant of this Colorado River Storage Pro- 
ject of the Bureau of Reclamation can begin re- 
turning revenues to the Upper Colorado River 
Basin Fund as soon as possible. ..." (Exhibit 
H incorporated herewith. ) 
The defendant in ordering the curtailment of plaintiff's vested consumptive 
use rights for the purpose of permitting the storage of water at Lake Powell 


for power purposes, acted contrary to the clear mandate of sections 6, 8, 


13(b) and 13(c) of the Boulder Canyon Project Act (43 U.S.C. §§617e, 617g(a), 


617 1(b), 617 1(c); Article IV(b) of the Colorado River Compact approved by 


Congress in the Project Act; and section 7 of the Colorado River Storage 


Project Act (43 U.S.C. §620f), which provide that the impounding and use 
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of water for the generation of electrical energy shall not interfere with 


or prevent the use of water for agricultural and domestic purposes. 
| 


| 
12. The defendant's order making an equal pro rata! reduction 


of ten percent in the diversion of all users of mainstream Colorado River 
water in the Lower Basin is contrary to the mandate of sections 5 and 4(a) 
of the Boulder Canyon Project Act as construed by the decisiion and decree 
in Arizona v. California, 373 (U.S. 546 (1963); 376 U.S. 340 (1964)), which 
provides that if insufficient mainstream water is available for release to 


Satisfy annual consumptive use of 7,500,000 acre-feet in the States of 


Arizona, California and Nevada, in no event shall more than 4, 400, 000 


| 
acre-feet be apportioned for use in California. Since the total scheduled 


annual consumptive use of mainstream waters by Lower Basin users in the 


three States for 1964 is considerably less than 7, 500, 000 acte-feet, while 
that scheduled for California users is more than 500, 000 acre-feet in ex- 
cess of 4,400,000 acre-feet, the defendant's order instituting an across- 
the-board ten percent cut is illegal and should be declared void as beyond 
his statutory authority. 

13. The action of the defendant in ordering a ten percent reduction 
in diversions for consumptive use of users within the United|States, with- 


out imposing any corresponding curtailment on the deliveries of mainstream 


| 
Colorado River water to the Republic of Mexico violates the Mexican Water 


Treaty of February 3, 1944 (Executive A, 78th Cong. 2d Sess.) which pro- 


vides: 
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"In the event of extraordinary drought ...in 
the United States, thereby making it difficult 
for the United States to deliver the guaranteed 
quantity of 1,500, 000 acre-feet a year, the 
water allotted to Mexico under subparagraph 
(a) of this Article will be reduced in the same 
proportion as consumptive uses in the United 
States are reduced." 


Article 15E of the Treaty provides: 
"In any year in which there shall exist in the 
river water in excess of that necessary to satisfy 
the requirements in the United States and the 
guaranteed quantity of 1,500,000 acre-feet allotted 
to Mexico, the United States Section shall so in- 
form the Mexican Section in order that the latter 


may schedule such surplus water to complete a 
quantity up to a maximum of 1, 700, 000 acre-feet. 


" 


In 1963, the defendant delivered 2,003, 898 acre-feet to Mexico and in the 
first four months of 1964 has delivered 73,857 acre-feet more to Mexico 
then was requested by Mexico. The defendant's efforts to impose on water 
users within the United States the burden of his failure to comply with the 
duties imposed upon him by the Treaty, as supplemented by the Protocol 
(Executive H, 78th Cong. 2d Sess.) and Memorandum of Understanding with 
the State Department (June 18, 1945, H. Doc. 717, 80th Cong. 2d Sess. 
(1948), p. A889), must be rejected as contrary to law and equity. 


14. The defendant's order of May 16, 1964, as supplemented by the 


Regional Director's letter of May 19, 1964 (see Exhibit C-1), charging 


plaintiff with water ordered which cannot be used because of unavoidable 
circumstances, is clearly arbitrary in seeking to impose upon plaintiff what 


Congress and the defendant himself have previously recognized is an 
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impossible burden. It was because over-orders are an unavoidable occur- 
rence that Congress authorized construction of the Senator Wash Dam two 
miles above Imperial Dam on the Colorado River (see Exhibit ITincorpor- 
ated herewith). Until defendant completes construction of Bal facility, not 
scheduled before 1966, he may not curtail plaintiff's vested Ere to de- 
livery of water vital to its irrigated economy on the arbitrary assumption 


that that structure is already in existence. 


WHEREFORE, plaintiff prays: 


| 
1, That defendant be restrained and enjoined pendente lite 


from imposing the ten percent cut in delivery of Colorado River water to 
plaintiff to avoid irreparable injury to the farms and crops in| the Yuma 
Mesa Unit area; | 
2. That the Court review the action of the deferdant in accord- 
ance with the provisions of Section 10 of the Administrative Slceatias Act 
(5 U.S. 1009); 
3, That it be declared and adjudged that the defendant's order 
of May 16, 1964 violated the provisions of the Administrative Procedure 


Act, the Boulder Canyon Project Act, the Colorado River Storage Project 


Act, the Colorado River Compact, the Mexican Water Treaty, and the 


Act authorizing the Senator Wash Reservoir, and should be sét aside and 
| 
| 

cancelled, and the defendant enjoined therefrom; 


4, That the defendant pay to the plaintiff the costs of this 
| 


action; | 
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is just and equitable. 


5. That the plaintiff have such order and further relief as 


CHARLES F. WHEATLEY, JR. 
ROBERT L. MCCARTY 
McCarty and Wheatley 
1201 Walker Building 
Washington, D.C. 20005 


THADD G. BAKER 
Brandt and Baker 
217 Second Avenue 
Yuma, Arizona 


Attorneys for Plaintiff 
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UNITED STATES 
DEPARTMENT OF TEE INTERIOR 
BUREAU OF RECLAMATION 


GILA PROJECT 
YUMA MESA DIVISION 


Repayment Contract With Yuma Mesa 
irrigation end Drainage District 
1. ‘THES CONTRACT, mede this 26th = aay op May 
195 6, Pursuant to the Act of Congress approved Jume 17, 1902 (32 Stat. 
388), end acts amendatory thereof or ’ supplenentary thereto, particularly 
the Act of Decenber 21, 1928 (45 Stat. 1057), as amended, the Act of 
August 4, 1939 (53 Stat. 1187), as amended, the Act of duly 30, 1947 . 
(62 Stat. 628), the Act of July 1, 195% (68 stat. 361), designated the 
Interior Depeiiene Appropriation Act, 1955, and the Act of January 28, 
1956 (Public Law No. 394, Sith Congress, @nd Session), and Title 45, and 
, Particularly Sections 45-1691 to 45-1698, inclusive, of the”Arizona 
Revised Statutes, between THE UNITED STATES OF AMERICA, hereinafter 
. referred to as the "United States", represented by the Secretary of the 
Interior, hereinafter referred to as the "Secretary", and YUMA MESA 
TRRIGATION AND DRAINAGE DISTRICT, an irrigation and Greinage ‘district 
Sc organized and existing under and by virtue of the lavs of 
the State of Arizona, and with its Principal place of business at Yuma, 
Arizona, hereinafter referred to as the "District"; 
WITNESSETE: 


lenetory Recitals 


2. WHEREAS, the United States has constructed or partially 
constructed and is now engaged in the operation end maintenance of 
certain irrigation works situate in the Stete of Arizona, known as 
and designated the Gila Project, hereinefter referred to oe the 
"project"; and "| 
3. WHEREAS, the parties hereto desire to enter into a contract, 
im accordance with end subject to the provisions end conditions here- 
inefter set forth, providing, among other things, for the delivery to 
the District from project works heretofore constructed of 8 supply of 
vater for the irrigation of the irrigable lands situate within the 
District not to exceed 25,000 irrigable acres, all of which lands are 
also situate within the Yuma Mesa Division of the project, hereinafter 
xeferred to as the "division", and for the operation and maintenance of 
carriage end distribution works to be utilized in connection with the 
irrigation of such lands and for the construction, operatiba and minten- 
ance of such other works as msy hereafter be required for the lands now 
or hereafter vithin the District; | 
NOW, THEREFORE, in consideration of the mutual covenants 

herein contained, the parties hereto agree as follows: 
, ; Delivery of Water by United States 

4, As far as reasonable diligence will permit, the United States 
vill, from and after such time as this contract 4s binding! on the parties 


hereto, from storage available in Ieke Mead, divert at Imperial Dem and 


deliver to or for the District through the Gile Gravity Main Canal, 


at or near Station 1099/56.69 of said canal, such quantities of water, 


including all other waters diverted for use within the District from 
the Colorado River, as may be ordered by the District, the present 
boundaries of which are described in the exhibit marked "Exhibit A", 
attached hereto and by this reference made a part hereof, and as may be - 
reasonably required and beneficially used for the irrigation of not to 
exceed 25,000 irrigable acres situate therein; subject to the éveti~ 
ability of such water for use in Arizona under the provisions of the : 
Colorado River Compact and the Act of December 21, 1928 (45 Stat. 1057), 
and subject to: 
(a) ‘the availability of water for the division 

under the provisions of the Colorado River Compact, the" 

Act of December 21, 1928 (45 Stat. 1057), and the Act of 

July 30, 1947 (61 Stat. 628); provided, however, that the 

quentities of water which the District shall be entitled 

to receive under this contract shell not, in any event, 

exceed an appropriate end equitable share of the quantities 

of water available for the division, all es determined by 

the Secretary; 

(>) Executive A, Seventy-eighth Congress, second 

_ Session, a, treaty between the United States of America and 

the United Mexican States, signed at Washington on February 

3, 1944, relating to the utilization of the waters of the. 
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Colorado and Tijuans Rivers ang of the Rio Grande from 
Fort Cuitman, Texas, to the Gulf of Mexico, and Executive 
H, Seventy-eighth Congress, second session, a protocol, 

signed at Washington on November 14, 1ohkk, supplementary 
to the treaty; 


(c) The express understanding and agreement by| the 


District that this contract is subject to the condition 
that Hoover Dam and lake Mead shall be used: first,| for 
river regulation, improvement of navigation and flood 
control; second, for irrigation and domestic uses end 
satisfaction of perfected rights in pursuance of Article 
VIII of the Colorado River Compact approved by Sectidn 13 
(a) of said Act of December 21, 1928; ana third, for power, 
and furthermore that this contract is made upon the errress 
condition and with the express covenant that the United 
States and the District shall observe and be subject to 
and controlled by said Colorado River Compact and said Act 
of December 21, 1928, in the construction, menagement| and 
operation of Hoover Dam, Lake Mead, canals and other works 
and the storage, diversion, delivery and use of water|/to be 
delivered to the District hereunder; and 
(a) The other terms, conditions and provisions set 
forth in this contract; 


Provided, however, that the maximm rate of diversion et Imperial Dam 
of water for delivery hereunder shall be five hundred and twenty (520) 
cubic feet per second; and provided, further, that the United States 
reserves the right temporerily to discontinue or reduce the amount of 
water to be delivered to the District whenever such discontinuance or 
recuction is made necessary for purposes of investigation, inspection, 
replscenents, maintenance or repairs to any works whatsoever utilized 
or, in the opinion of the Secretary, necessary for delivery of water 
‘hereunder, it being wmderstood thet as far as feasible the United States 
will give the District reasonable notice in advance of such temporary 
discontinuance or reduction. The United States, its officers, agents, 
eileen successors and assigns shall not be liable for damages © 
when, for any reason whatever, suspensions or reductions in delivery 
of water occur. Subject to the terms, conditions and provisions set 
forth in this’ contract, this contract is for permanent vater service. 
Measurement of Water 

5- The water to be diverted for delivery hereunder will be 
measured at Imperial Dam by means of measuring devices installed or to 
be installed and operated and maintained by the United States; provided, 
hewever, that if for any reason any of said measuring devices are not 
installed, or if said measuring devices, subsequent to their installa- 
tion, for any reason fail, in the opinion of the Project Manager, Yuma 


Projects Office, hereinafter referred to as the “Project Manager", to 


operate satisfactorily, the Project Manager will, from the best information 
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available, determine the amount of weter received hereumder by the 
District. Said measuring devices and all controlling devilces hereto- 
fore or hereafter installed shall be end at all tines remin under the 
complete control of the United States, whose authorized representatives 
may at all times have access thereto over the lands and rights of way of 
the District. | 


Responsibility for Distribution and Use of Water 


6. The District shall hold the United States, its officers, 


agents, employees and successors or assigns harmless fram every clain 
for damages to persons or property, direct or indirect, and of what- 
ever nature, arising out of or in any manner connected with the control, 
carriage, handling, distribution or use of all water delivered or taken 
hereunder. The District shall not use any of the water delivered or 
taken hereunder on any lands other than those irrigable lands situate 
within the District and shall not cause or permit any such juse. 
Construction by United States and by District 
7- (a) Pursuant to the Act of March 4, 1922 (41 Stat. 1367, 140%), 
the United States, at its option, may perform with fimds contributed by 
the District any construction, maintenance or other work which is not 
otherwise provided for by this contract. The United States shall not 
undertake any such work wmiless fimds therefor are advanced by the Dis- 
trict as directed by the Secretary. The advance shall be accompanied 
by a certified copy of a resolution of the District's Board of Directors 
describing the work to be done and authorizing its performance by the 


UNITED STATES 
DEPARTMENT OF THE INTERIOR | 
BUREAU OF RECLAMATION 


REGION 3 
BOULDER CITY NEVADA 89008 


METEN TO 32700 


MAY 1 9 1964 


Me. EB. E. Winedarger. President 

Yume Mesa Irrigation and Drainage District 
Route 3, Box 32 

Yuma, Ariza 


Dear Mr. Winebdarger: 


At the mreting in Les Vegas cm May L6, 1964, which you attended, oni 
Secretary Udall annomced that the ten percent cut in diversicos: of 
water from the Coloredo River for the reminder of this calendar year, 
which I asked for in my letter to you of May 5, lyS4, mow is mandatory. 
I therefore have the responsibility of applying this reduction to the 
groec diversions to the Yura Mese Irrigation and Drainage District. 


Tue tem percent cut will be effective June i, 1904, and mst therefore 
be reflected in your veter omfers subaitted on May 27, 1964, in 
accordance with our current operating procedure, for inclusion as a 
pert of the Master Schedule. 


The amount of 176,000 acre-feet was scheduled for diversion to the 


You my, 
eugeat this by utilizing drainage water moped within the boundaries 
of your District. Tae Dureau of Reclamtion does not ask that each — 
veek's diversion, or even each meath's, be reduced by an arbitrary 
tem percent. So lozg as the total diverted at Imperial Dam for your 
use for the sevea-mnth period begiming June 1, 1964, does not 
exceed 158,400 acre-feet, the objective of vater conservation vill 
have beea achieved is this year of scant supply. 


If you wish to vary the xpathly diversions, please mct Ppraptly with 
Project Kanager T. R. Moser of our Yum Projects Office and provide 
him with a revised se=edule. This schedule should not, of course, be 
made unrealistic by deferring til later xoxths in this year an untuly 
large portion of 17,660 acre-foot retuction. Please submit a new 
schedule of estima’ monthly diversicns for the period Jeme 1 
Decexber 31, 196%, acs’ socom as you have mt with By. Moser, dut not 
iater than your May 27 water osier subeittal. 


All water ordered for a given wok by Metrict, and evailable 
for diversion at Inpcrial Dea, vill be choresd to your District 
eocomat vieother totem or not. To do otherwise wuld % in loss 
of context in Lake Meed to no pirpose, end in ancess being 
available to Kaxrioo. 


I appreciate the special requircos:ts for citrus, reptioned in 

your letter of May 12, 1964, to mo. a have froa tine to tims discussed 
the feasibility of a scacwhat different ecthod of irrigation for the 
citrus on the Tuma Mesa, most of which has now resched a stage of 

near eaturity. While udoubtedly additions) ledor cost! would be 
involved in a modified system of irrigetion which did not flood the 
entire area, I a sure you will azree that as water becomes more sad 
more short in supply thees labor costs incvitably mot be increased. 
They are very mall in relation to the cost of replecing water in 

the Yuoa area from a tremsdasin divorsion. Such trensbasin diversion, 
es discussed in Secretary Udall’s Pacific Southiest Weter Plan, will 
eventually be required. In the eacntine, it is ineumbent upon all 

of us thet ve use the axristing moyplies with the greatest of frugality. 
Eoysrience nas generally shown throughout ali of RecieMation that 
closer attention to irrigation practices froqucatly results in greater 
net profit. The cut of ten porosat is therefore not considered to 

be im eny manner penalizing to the Yuma Mese Irrigation] and Drainage 
District. 


f 
Please call me if you desire to talk further regardiag details of 
this reduction in water diversion. 


Sincerely yours, 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF RECLAMATION 


YUMA PROJECTS OFFICE - REGION 3 


IN 1S) 
IN REPLY 5 S 
REFER TO: 303°100 YUMA, ARIZONA 


JUN 1 9 1964 


i. 3. B. Wincbarger, President 

Yims Moss Irrigation and Drainage District 
Reate 3, Box 32 

Yum, Arizona 


Dear Mr. Wineberger: 


Your letter of Msy 28, 196% to Regional Director, A. B. West, has been 
carefully considered. We recognize that because a very large percent of 
the land in the District is planted to citrus, because the soil is sandy 
and because the irrigation system has no wasteways fron which to absorb 
some of the cutback in water, the impact of the September 1963 storm 
probably had a greater affect on your District than on others. Accordingly, 
we are willing to give special consideration to your District in line with. 
the proposal in your letter. 


Mey I call your attention, however, to the fact that the tabulation of 
monthly diversions attached to your letter included return flow developed 
from the tile drainage system. Deducting this, the total diversions for 
the last seven months of 1962 and 1963 vere 182,207 and 173,910 acre feet, 
respectively. Allowing the sane amount for September 1963 as was used in 
September 1962, and averaging the two years , the total diversion for the 
June-December 1964 period would be 163,280 acre feet. 


A tebulation of monthly diversions and the computation of the 1964 allov- 
ance, in the same manner as made in your letter, is shown on the enclosure. 


I will appreciate your furnishing a revised schedule of diversions showing 
& seven-month total of 163,280 acre feet as soon as possible. 


Sincerely yours, 


Exhibit C-2 


Monthly Diversions to the Yum: Mesa 
Irrigation end Drainage District at the Pumping Plant 
(Acre Feet) 


173,910 | 


Total use for 1962 and 1963 = 356,127 AP. 


Total use adjusted for September 1963 rains = 362,846 A.F. 


Adjusted average = 181,423 A.P. 


less 10% = -_18,2142 AP. 
Seven-month allotment = 163,281 A.F.. 


Rounded : 163,280 A.F. 


PEM NRE AS 
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BUREAU OF RECLAMATION DeWitt - 343-4662 
For Release MARCH 26, 1964 


RETARY UDALL ORDERS INTERIM RELEASES OF WATER FROM GLEN CANYON DAM ‘0 
COMPENSATE FOR LOW COLORADO RIVER RUNOFF 


Secretary of the Interior Stewart L. Udail amncunced today that, on the 
reccxzuendation of Reclamation Commissioner Floyd E. Dosiny, he has ordered the 
outlet gates at Glen Canyon Dam to be cpenec March 26 sufficiently to release 
water stored in Lake Powell at a rate that will maintain storage in Lake Mead, 
behing Hoover Dam on the lover Colorado, at 9 inimum of 14.5 million acre-feet, 

At the same time, Udall also indicated thet any final decision would te 
postponed pending water runoff developments in the basin during the next two 
months. 


The action is in accord with the Glen Canyon filling criteria which were 
first promulgated by the then Secretary of the Interior, Fred Seaton, in 1960, 
and approved by Secretary Udall in 1°62 after eareful review of the financial 
structure of the Hoover, Parker and Davis Dans on the lower Colorado River and 
the Federal investment in upper river structures as well, 


"This is the only. possible decision which can ve made at this time," 
Secretary Udall said, "that will protect the Federal investment and achieve 
the long-range objectives of the total development program. The Bureau of 
Reclamation will make e continuing review of the runoff situation." 


The minimum water level that must be maintained in Lake Mead to enable 
Hoover's generators to produce their rated capacity of 1,340,000 kilowatts is 
1,123 feet above mean sea level, or 14.5 million acre-feet of storage. 


Water will be released from Lake Powell on a varying rate schedule to 
facilitate the contractor's completion work at Glen Canyon Dam. Pending oppor- 
tunity for firm appraisel of inflow, it is expected that the average release 
will exceed the average inflow by about 7,000 cubic feet per second. 
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Secretary Udall advised the Governors of the Upper Colorado River Basin 
States--Colorado, New Mexico, Utsh, and Wyoming--of his decision in a reply to 
a joint letter from them dated March 17. Copies of letters are attached. 


Secretary Udall said the releases will be made on sn interim tesis until 
the actual spring runoff of the Colorado River can be more accurately appraised. 
Present forecasts indicate this year's runoff will fall sutstantially below the 
long-term average for the second successive yesr. | 

"But a forecest made in March," Secretary Udall said, "is not what decides 
how much water will run dowm the mountain slopes in May, June, and July. Accord- 
ing to the Department's water experts, this week's storm over the Upper Colorado 
River Basin, will do little more than tring the month's Pnereal ct ¢ up to 


normal. It should also te remembered that the effects of normal cr even abnormal 
runoff will not be felt until after mid-May. With Hocver already down to rated 
head, we are not warranted in permitting Lake Mead to fell below rated head fer 
the Hoover powerplant pending further determinations. 
| 

"As of March 1, the median forecast for April-July runoff of the Colorado 
River was 4.7 million acre-feet. This week's storm does not change that fore- 
cast. If the actual runoff is near this figure, or gives promise of exceeding 
it, the possibility of gaining storage in Lake Powell by further replacement of 
Hoover power appears attractive. In other words, we might te able to resume 
storage in Lake Powell, let Lake Mead storage drop somewhat below the 14.5 
million acre-foot mark temporarily, and make up for the resultant reduction in 
Hoover generation by purchases of power from outside sources," Secretary Udell 
explained. 


* | 
"However, at least until ve have a tetter knowledge of the/1964 water supply, 
we must live with the filling criteria for Lake Fowell anncunced in 1962, Those 
eriteria require that until Lake Powell reaches its minisum pewer-preducing level, 
the storage there shall be availatle for release to maintain the rated head at 
/ Hoover Powerplant." 


In recommending the increase in releases from Lake Powell, | Commissioner 
Dominy pointed out that the water level at Lake Mead has veen dbopping, as was 
expected, since Lake Powell storage tegan March 13, 1963. At that time, the 
Commissioner reported, there were over 22 million acre-feet of water in Lake Mead. 

"Lake Mead is forecast to fall below the critical 14.5 million acre-foot 
mark on March 28, if releases from Lake Poweil are continued at!/no more than the 


present rate of 4,000 cubic feet per second," Commissioner Dominy said. 
| 


"The planned releases will maintain Lake Mead at about the) rated power- 
producing level. The stepped up releases through the gates at Glen Canyon Dam 
will begin March 26, since it will take the water two days to reach Hoover Dan, 
370 miles downstream." 


Storage in Lake Powell now stands at about 3.1 million acre-feet. The Lake 
is 250 feet deep at Glen Canyon Dam. 


xxx 
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UPPER COLORADO RIVER GOVERNORS 
Colorado, New Mexico, Utah, Wyoming 
March 17, 1964 


Dear Secretary Udall: 


It has been called to our attention that under a strict adherence 
to the "Generel Principles to Govern, and Operating Criteria for, Glen 
Canyon Reservoir and Lake Mead During the Lake Powell Filling Period," 
as promulgated, there will be very little ir any chance of storing 
sufficient water behind Glen Canyon Dam to generate electric energy in 
1964. The purpose of the criteria was to provide guide lines as the 
bssis of securing a practical approach to the protlems of reservoir 
filling within a reasona.le exercise of Secretarial discretion, while, 
st the same tine, protecting the interests of water and power users, 


Now, at ea time when water should ve accumulating at Glen Canyon, 
we find that an exceptional circumstance in the form of a "had" water 
year has intervened--a circumstance that could preclude the filling of 
the minimum power pool at Glen Canyon unless wise and judicial use is 
mede of the available water, 


On the basis of water and power analyses that have been made we 
sre convinced that it would te practicable to store sufficient Water at + 
Glen Canyon to cause the generstors to produce energy by August 1, 1964, 
and that this objective can be attained without injury to downstream 
water or power users, We understand that e solution to this problem 
Will entail considerable leadership and cooperation among the many 
diverse Colorado River Basin interests, including your Bureau of 


Reclexstion. 


From the information presently available it appears that a policy 
cecisicn regarding the operation of the various facilities on the 
Colorado River under the jurisdiction of the Secretary of the Interior 
should be made prior to April lst in order to insure power production 


at Glen Canyon in 1964. 


Both private and public entities in the Upper and Lower Basins are 
willing to cooperate fully to make possitle the generation of power at 
Glen Canyon in 1964. We are also confident that it is in the best 
interests of everyone concerned to arrive at a method of filling the 
minimum power pool at Glen Canyon at the earliest possible date. 


We know that you are informed regarding the many ramifications of 
this complex problem. We, therefore, urge that the Department of the 
Interior adopt a policy under which the minimum power pool at) Glen 
Canyon will ve filled in 1964 without detriment to other water and 
power uses in the Colorado River Basin. 


In order to reach these objectives we offer our full i pi, 
and respectfully request that you consult with us in the deve 
of your plans with reference to the problems herein outlined. 


opment 


Sincerely yours, 


John A, Love ; Jack M, Campbell | 
Governor of Colorado Governor of New Mexico 
| 
George D. Clyde Lifferd P. Hansen 
Governor of Utah Governor of Wyoming 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 


Dear Governor Clyde: 


We appreciate very much the letter of March 17 fro. you and the other 
Governors of the Upper Colorado River Basin States concerning the 
operating criteria for Glen Canyon reservoir, which is now known as 
Laxe Powell, and Lake Mead during the Lake Powell filling period. 

We join with you in your expressions of concern over release of water 
from Glen Canyon reservoir tefcre the lake has reached the operating 
level. 


Regrettadly, and for the time being, we can see no satisfactory 
alternative to undertaking immediate discharge of sufficient water 

rom Glen Canyon reservoir to maintain the level of Lake Mead at 
the minimum operating level of 1,123 feet a:ove sean sea level, or 
14.5 million acre-feet of stcrage. A press release announcing this 
interin decision is attached. 


As the press release explains, there is still a possibility, albeit 

an unlikely one, that early spring storms could. increase the anticipated 
runoff to the point where Lake Mead storage could be permitted to drop 
sonewhat below the'14.5 million acre-foot mark temporarily. The result- 
ant reduction in Hcover generation would then te made up “y purchase 

of power from outside sources. Any major interim purchase of power, 

of course, would require special fiscal arrangements inasmuch as funds 
are not now programmed for that purpose. 


However, the existing situation is such that at least until we have 

@ better knowledge of the 1964 water supply, we have no alternative 
but to live with the filling criteria which were first promulgated 
in 1560 by my predecessor Secretary of the Interior, Fred Seaton. 
After careful review of the criteria in light of the adwinistration's 
fiscal policy, I approved the criteria in 1962 es the best procedure 
to protect the Federal investment already made in Hoover, Davis, and 
Parker Dams, as well as the investment in the Upper Basin and the 
objectives of the total development progran, 


I may add that up to the present time, although we have read newspaper 
Stories concerning an offer ty Upper Basin private utilities to supply 
replacement power, we have had no proposal with necessary data such 

as rates and the means the utilities would use to get the power to the 


lower “asin, particularly California. While under present circumstances, 
we could not avail ourselves of the utilities' offer because of the 
ritical outlook, we hope these data will te forthcoming i diately. 
It will be necessary to have these data without delay if the proposal 
is to he considered when the water situation is reviewed and a final 
decision ceached concerning a course of action on operation of the river 
in this critical water year. I have directed the Commissioner of 
Reclamation, through his Regicnal offices, to naintain elose| and con- 
tinuing contact with the utilities and to keep me advised onja day to 
day basis of any changes in the water situation, in order that necessary 
decisions can be made on a timely basis. 
I should also explain that if the presently forecast mean runoff cecurs 
in 1964, Lake Powell is expected to remain at approximately its present 
level or even to increase somewhat during the runoff period which 
coincides with the principal recreation demands on the lake.| After the 
runoff, of course, if there is no material improvement in the water 
outlook, the lake may be drawn down considera: ly te meet necessary down- 


stream commitments. 

| 
On, Sincerely yours, 
F —_, 


r 


am ~+45+ fg ( a 
: ' Went \ , : 
VAMEA 35, ISL 
r 


Secretary of the Interio: 


Hon. George D. Clyde 
Governor of Utah 
Salt Lake City, Utah 


Identical letters to: 

Governor John A. Love, Colorado 
Jack M. Campbell, New Mexico 
Clifford P. Hansen, Wyoming 
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UNITED STATES 
_ DEPARTMENT OF THE INTERIOR 


BUREAU OF RECLAMATION 
REGION 3 
BOULDER CITY. NEVADA 


May 5, 1964 


RUFtL ew TO 


Mr. T. R. Moyer, Manager 

Yuma Kesa Irrigation and Drainege District 
Route 3, Box 32 

Yims, Arizona 


Dear Mr. Meyer: 


you yesterday afternoon, 
sideration of a ten percent 
be Colorado River for the 
ccmoncing May 15, 1964, 


AS we Eave discussed froz tine to time, the outlook for Colorado 
River mmoff is very poor for the April~July period of this year. 
Coupled with the filling predlezs at Lake Powell, 

aifticult situation is posed. 


I should ss ahs receiving your reacti 
LSS 


by May LL, » Preferebly in writing. 

would be > as tes porcent of the 

for this calemtar year, 193,000 acre-foe 
19,300 acre-feet. 


Sincerely yours, 


PAPA OR 
a 


Sie Sas ace eis ee 
UNITED STATES | 

DEPARTMENT of the INTERIOR 

Pee a ee eee ee ae eee ewe release 


STATEMENT BY SECRETARY OF THE INTERIOR STEWART L. UDALL 
ON THE COLORADO RIVER BASIN WATER SITUATION, MAY ll, 1964 
| 
At noon today, on my order the gates at Glen Canyon Dam were 
closed. This was one of the most difficult decisions I have hadjto make as 
Secretary, andI have called this conference to discuss its ramifications 
with you. The gates were opened temporarily in March to maintain 
elevation 1,123 at Lake Mead. This action was taken because the March 1 
forecast of runoff indicated too great a risk of substantial experse to the 
Upper Basin if the April-July runoff of the river turned out to be sub- 
stantially less than the then mean forecast of 4, 700, 000 acre-feet. 


The extremely dry winter made it likely that an even lesser actual 
runoff would actually occur. Any program other than that adopted could 
easily have resulted in destroying the power operation at Hoover without 
achieving the objective of gaining minimum operating level at Lake Powell. 


As promised at that time, I have maintained close surveillance of 
| ‘ 

the precipitation situation in the Upper Colorado Basin, Marchjprecipitation- 
was average. The May snow surveys and Weather Bureau records disclose 
that the April precipitation was somewhat above average. The Weather 
Bureau's long range forecast for May -- “cooler than usual; wetter than 
usual" -- is also favorable, | 

The meanforecast for April-July now stands at 5.1 million acre-feet. 
The minimum forecast is 3.6 million. This forecast itself does not, of 
course, provide the assurance of 5.1 million acre-feet of actual runoff 
because we do not know what the precipitation will be for May, June, and 
July. In terms of assured runoff it means that there is a 90 percent 
chance that we will get at least 3.6 million acre-feet. 


| 
The hazards are now reduced to a point where I have concluded that 
the calculated risk involved in resumption of storage in Lake Powell is 
warranted under certain conditions. These assure that, in attempting to 
bring Lake Powell to minimum power operating level in what is still a year 
of very poor runoff, the objectives of the filling criteria will be fulfilled. 


This can be done by acquiring and furnishing replacement capacity 
and energy to the Hoover power allottees in the same quantities and having 
the same characteristics they would have obtained from Lake Mead operating 
at elevation 1,123, The objectives of the criteria can be met by |substituting 


— Exhibit F — | 


[31] 


capacity and energy for water in Lake Mead between elevations 1, 123 
and 1, 083 by following the plan set out in the attached statement 
entitled "Operation of Lake Mead Below Elevation 1, 123 by Reason of 
Resumption of Storage Operations at Lake Powell." 


The Bureau of Reclamation has reviewed all power replacement 
proposals that have materialized. 


The City of Los Angeles and the Southern California Edison Company 
have made proposals to sell or exchange power with the Bureau growing out 
of exploratory talks undertaken by the Bureau as far back as mid-February 
in anticipation of the possibility of a Hoover power replacement program. 

At that time, the Bureau of Reclamation naturally turned to the closest 
available suppliers. 


Four private utilities in the Upper Basin, in combination with the 
Arizona Public Service Company in the Lower Basin, made a proposal, 
first submitted to the Upper Colorado River Commission, to furnish 
certain limited quantities of capacity and energy on an exchange basis. 
The Arizona Public Service Company also made a separate proposal 
whereby capacity and energy would be sold directly to the Bureau. 


Under thei Upper Basin utilities’ proposal as presented, the Bureau 
of Reclamation would have to take capacity in blocks of 50,000 kilowatts. 
Capacity in such large blocks could not be fully used under some circum- 
stances and in others would require certain complicated switching 
arrangements at the Hoover powerplant. These arrangements would have 
varying technical and economic disadvantages and would pose some very 
difficult problems of arrangement. 


Another aspect, which lam sure you realize but which is nevertheless 
of such importance as to be mentioned specifically, is that even an exchange 
of the nature proposed would not eliminate the cost burden to the Upper 
Basin Fund. The cost would be one of loss of revenues from power which 
must be paid back rather than sold, rather than one of outlay of cash, but 
it would nonetheless affect the Basin Fund. 


Taking all of these factors into account, the Bureau of Reclamation 
determined that a direct purchase program with the Lower Basin utilities 
would be less costly, less complicated, and would provide needed flexibility. 


A decision to resume storage at Lake Powell is not without hazards 
and risks. By mid-July, we will know with reasonable assurance what the 
actual runoff will be for this season. 


All of the technical experts, both those of the Hoover power 
allottees and those of the Bureau of Reclamation, advise that to attempt 
to operate the Hoover units below elevation 1, 083 is too risky. 


| 

In the event these units would have to be shut down by water dropping 
below this level, a power replacement program in the magnitude of 1, 340, 000 
kilowatts of power would be required. This kind of capacity jis simply not 
available, If it were available, costs would obviously 
be prohibitive. For this reason alone, maintenance of elevation 1, 083 
at Lake Mead is a must even though this would require drawdown of Lake 
Powell to be resumed in Mid-July. | 


If it appears in July that while Lake Mead can be maintained at 
elevation 1,083 but Lake Powell nevertheless cannot reach operating level, 
the question of retaining in Lake Powell the water then in storage in that 
reservoir or of releasing it to restore the level of Lake Mead will have to 
be faced, The cost to the Upper Basin Fund might well be less if, under 
those circumstances, Lake Mead were to be restored and thd power-purchase 
program terminated or reduced. 


Another hazard involved here is that, even though Lake Powell may go 
into operation at its minimum level, the runoff next spring could be so 
low as again to require the lowering of Lake Powell beyond the minimum 
operating head in order to keep Lake Mead at even a minimum level. In 
this event, the Government may well be obligated to buy power at the 
expense of the Upper Basin fund to supply its Upper Basin power sales 
contracts as well as the Hoover power allottees. | 
While, in view of the present forecast, it may now appear likely 
that Lake Powell can reach minimum operating level this summer, 
resumption of filling should be undertaken only with everyonel's eyes wide 
open. If the expected runoff does not materialize, it 
would, of course, be folly to continue storage at Glen Canyon Dam, and 
not produce power at either dam. 


This Department and the states of the Colorado River |Basin are 
entering a new era of water management. The free and easy |days of 
water use are over and the era of water conservation must now begin. 
The Colorado is but a single river, and from this point forward every 
acre foot of water saved anywhere on the system is water saved for all. 


Consequently, a major topic of discussion at my meeting with the 
Upper Basin Governors and water officials in Salt Lake City on Friday will 


be water conservation. And at Las Vegas, on Saturday, I hope to be 

in a position, with the cooperation of Lower Basin users, to announce 
and implement a voluntary water conservation program which should 
produce water saving that will amount to a half million acre feet in 1964. 


Prudence demands that all of us assume, at this point, that the 
Grouth conditions which have prevailed during the past two years will 
continue in 1965, If this happens, all of us face the choice that further 
emergency conservation measures will be imperative. We must instill 
in all of our water users that idea that new water conservation practices 
must be instituted wherever possible and actions must be taken which will 
stretch our existing supplies to the limit. 


We are working with the Department of Justice to curb illegal 
diversions on the lower reaches of the river. However, I am informed 
that the amount/of water that can be saved by this means probably will 
not exceed an annual consumptive use rate of 45,000 to 60,000 acre-feet. 
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OPERATION OF LAKE MEAD BELOW ELEVATION 1123 BY REASON 
OF RESUMPTION OF STORAGE OPERATIONS AT LAKE POWELL 
| 


The ''General Principles to Govern, and Operating Criteria for, Glen Canyon 
Reservoir (Lake Powell) and Lake Mead during the, Lake Powell Filling Period 
(27 F.R. 6851, July 19, 1962), " herein referred to as the ''Filling Criteria," provide 
that until Lake Powell attains minimum power operating level (about elevation 3490) 
any water stored in Lake Powell is to be available to maintain Lake |Mead at 
elevation 1123 (rated head at Hoover Powerplant). } 
| 

In order to resume filling operations at Lake Powell under runoff conditions 
which would necessitate drawing Lake Mead below elevation 1123, the Hoover allottees 
must be maintained in the same position that they would have been in had Lake Powell 
storage not been resumed. By so doing, water in Lake Mead may be drawn down below 
elevation 1123 consistent with the objectives of the Filling Criteria. |The following 
conditions will therefore be observed effective upon announcement by the Secretary of 
the Interior: 


i 
1 


1. Outflow from Lake Powell will be reduced to not less than 1,000 c.f. s. 


2. Under no circumstance will Lake Mead be drawn below a minimum power 
operating level of elevation 1083 as a result of storage of water in Lake Powell. 


Any storage in Lake Powell will be used to avoid drawing Lake Mead below 
elevation 1083. | 


In addition to the allowance for deficiencies in firm energy generation deter- 
mined pursuant to the Filling Criteria, the United States will! replace 
deficiencies in Hoover Powerplant capacity and energy available to the Hoover 
allottees which result from the lowering of Lake Mead below elevation 1123 by 
reason of storage of water in Lake Powell. The United States will also relieve 
the allottees of costs of extraordinary maintenance of the Hoover turbines and 
generators resulting from such lowering. Costs incurred by| reason of this 
paragraph will be charged to the Upper Colorado River Basin Fund and will 
not be subject to reimbursement from the separate fund identified in Section 5 
of the Act of December 21, 1928, or otherwise charged against the Boulder 
Canyon Project. 


Until Lake Mead is returned to elevation 1123, and subject to condition 2 above, 
Lake Powell will be permitted to exceed minimum power operating level only 
to the extent inflow exceeds turbine capacity, or as required jto assure 
operation at not less than minimum power operating level. | 


When actual runoff through the month of June becomes known, early in July, 
the likelihood of attaining minimum power operating level at Lake Powell in 
calendar year 1964 will be reasonably determinable. A decision will be made 
at that time whether to continue storage at Lake Powell or to/release water 
stored therein in order to raise the elevation of Lake Mead. [In arriving at 
that decision, consideration will be given to a comparison of lestimated costs 
to the Colorado River Storage Project and the decision will be made after 
consultation with appropriate interests of the Upper and eae Colorado River 
Basins. 
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PERTINENT STATISTICS, LAXE POWELL FILLING 


i LAKS MEAD LAKE POWELL 


Elevation Content Elevation Content 
(Million (Million 
acre-feet) acre-feet) 


Nocmal Highwater 1222 . 28 


Reced Eead on 
Power Pleat 1123 * 15 


1083* . 6.1 


Nevada Punps 


G.in. level) 1050 


*Elevation below which turbines vibrate, Lake Powell, March 26, 1964 
excessive cavitation takes place 3,120,000 acre-feet 


Lake Powell, May 8, 1964 
2,576,000 acre-feet 


Additional storage needed for 
Colorado River, Lee Ferry, April-July minimum power head at 
runoff forecast, May 1, 1964 Lake Powell, 3.6 million acre- 
feet 
Mininun 3,600,000 acre-feet 


Meaa 5,100,000 acre-feet 

Maxioun 6,600,000 acre-feet 
Note: With a recurrence of the lowest recorded precipitation during the last 
50 years for May, June and July, the April-July runoff this year could 


be as low as 3,000,000 acre-feet. A corresponding maximum could be 
8,400,000 acrezfeet. 
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STORAGE TN MAJOR COLGRADO RIVER KES 


ELEVATION 
3700 —- 


CHEE 
BaVubud 


ACRE-FEET 
—27,000,000 


CLEVATION 
1221.47 


ACRE-FEET 
29,827,000 


ELEVATION 
6040 -—-— 


5972% 
SI 
5938. 


[__] sToRAGE capacity 


[[-] STORAGE AS OF May 7, 1964 


X RATED POWER HEAD 


Y MINIMUM OPERATING LEVEL 


ACRE-FEET 
— 3,789,000 


1,629,000% ELEVATION 


we ne 
- 967,900 6085 
ag 


_— 273,000" 5940 -- 


FLAMING GORGE 


ACRE-FEET 
~ 1,709,000 


14,148,0G0* 


6,124,000" 


2,583,000 


1123.77 | 
1123T 


GOLORADO RIVER 
MAJOR DAMS AND RESERVOIRS 


FLAMING GORGE DAM (Multipurpose) 
Istalled power capacity 108,600 kilowetts 
Minimum opsrating head,elevation 5871 feet 


NAVAJO DAM 


(rrigation and 
Ye. river regulation) 
= él 


GLEN CANYON DAM (Multipurpose) 
Installed power capacity 900,060 kilowatts 
Minimum operating head, elevation 3496 feet 


HOOVER DAM (Multipurpose) 
installed power capacity 1,344,000 kilowatts 
Hinimum operating head, elevation 1683 feet 
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For Release MaY 16, 1964 
LOVER COLORADO RIVER BASIN UTILITIES TO SUPPLY REPLACEMENT POWER FOR HOOVER DAM 
Replacement power for that lost at Hoover Dam during the| Lake Powell filling 
process will be provided by two private utilities ana one pudlic utility in the 
Lower Colorado River Basin 
Supplying the replacement power will be the Arizona Public Service Company, 
the Southern California Edison Company, and the City of Los Angeles Depertment of 
Water and Power, | 
A proposal from utilities serving the Upper Coloredo River Basin to provide 


| 
the replacement power on an excnanye basis was declined because of its inhibiting 


conditions and the fact that other nore attractive propossls were received, the 


Department said. 
| 
The Upper Basin utilities! proposal for power on an exchahge basis was 
submitted in a letter to the Bureau.of Reclamation fron the Utah Power and Light 
Company, the Public Service Company of New Mexico, the Public Service Compeny of 
Colorado, and the Pacific Power and Light Company, which serves some areas in 
Wyoming, | 
| 
The Arizona Public Service Company, a Lower Basin utility, joined with the 
Upper Basin utilities in their offer, but also submitted an individual proposal 
to sell replacement power to the Government. This latter offer, together with 
those of Southern California Edison and the City of Los Angeles, was accepted, 


At the same time, the Bureau of Reclamation declined the offer of the Salt 
River Power District of Arizona to supply replacement power, even though the terms 
Were attractive, because its power would not be available until January 1965, 

Replacement power and energy are necessary because of the |loss of output at 
the Hoover Dam power plent as the level of Lake Mead drops beldw rated Power heed 
while the spring runoff from the Colorado River is held back in Lake Powell to 


— Exhibit G — 


bring the level of thet new reservoir behind Glen Canyon Dam up to minimun 

operating heed for the Glen Canyon power plant. The decision to resume storage 

of weter in Lake Powell was announced May 11 by Secretary of the Interior 
tewert L. Udall. 


H 
3 


2 a letter to the Upper Basin utilities, Commissioner of Reclamation 

- Doniny explained that, "Your proposal, no doubt out of necessity in 

on to sizes of units in your combined system end to the benefits which you 
gain through return of capacity at your scheduling, imposes restrictions 


2. 
i} 


w 


> t+ & 


and conditions which, unfortunately, are not compatible either with the need for 
Hoover replacement power or with the rerketing program for Glen Canyon power." 


No such conditions were imposed by the other utilities in their offer to 
provide replacement power, as needed, on a straight sales basis, Commissioner 
Dominy said. 


He also pointed out thet cecause of transmission and transformation problems, 
the proposed exchange of power would not eliminate the need to purchase power 
elsewhere, in any event, and also that no monetary savings over purchase of power 
woule be achieved because the power supplied to the Government on an exchange 
Dasis would later have to be repaid when otherwise it could be sold, 
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UDALL EXPRESSES OPTIMISM CN FILLING OF LAKE PCVELL; S P OF GENERATOR 
INSTALLATION ORDERED AT GLEN CANYON DAM TO MEET 


With Lake Powell on the Colorado River filling as expected, the Bureau of 
Reclamation has arranged a speedup of generator installation at Glen Canyon Dan 
to permit the first production of electricity in September, Secretary of the 
Interior Stewart L. Udall announced today in expressing optimism over the 
schedule. 
Arrangements have been mace with the contractor on the cam in morthern 


Arizona for an around-the-clock, seven-day workweek in anticipation] that the 


reservoir will be sufficientiy high to spin the turbine on the first 112,5CC- 


kilowatt generator about mid-September. 


Secretary Udall said he is hopeful the filling rate of Lake Powell will 
continue so that the powerplant of this Colorado River Storaze Project of the 
Bureau of Reclamation can begin returning revenues to the Upper Coloraco River 
Basin Fund as soon as possible. The Glen Canyon pliant ultinately will have eight 

enerators with a total capacity of $LU,LCO kilowatts. 
| 

The outlet gates at Glen Canyon Lam were opened iarch 26 to maintain Lake 
Mead at a proper elevation to serve the Hoover Dam powerplant downstream. At 
that time, the elevation of Lake Powell stood at 3,414.9 feet above! sea level. 

On May 11, Secretary Udall ordered the gates at Glen Canyon closed and the 
storage in Leke Powell to resume. Lake Powell then was at elevation 3,394.5. 

The elevation June 3, with filling underway since May 11, is 3,446.3. An eleva- 
tion of 3,490 feet above sea level is required to operate the sa pat plant at 
Glen Canyon. The optimum level for generation is 3,60 feet. 


Now it has 3,948,0CO acre-feet. At minimum power operating level it will contein 
6,124,0CO acre-feet. Optimum storage for power generation is slightly over 
14 million acre-feet. 


On May ll, Lake Powell contained approximately 2,560,000 fel it wt of water. 
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In antiscicating a nie Septepter perating date for the first Glen Canyon 
generetor, Commissioner of Reclamation Floyd E. Dominy said arrengements have been 
workxeeé out with the contractor | Bis-Holcin and Galvan, Inc., San Francisco, to have 
the first big generator ready fos testing by late August. 


Speedups have been arrengedfor other generators. A second unit, which 

vo have been ready by December 1, 1964, will be ready for vesting by 

ember 10, accordinz to th revised Schedule, Testing dates for two other 

S have been Goved up from March 1, 1965, to December 1, 1964, and from July i, 
Febrvary 15, 1965, respectively. 
expedited schedule is coordinated with the filling schedule at Lake 
Water is now backing up behind Glen Canyon Dam at a rate which will bring 
operating level by mid-September if present median runoff forecasts hold 


The Colorado River, duri & week, We ving into Lake Powell at 
& reve oF 55,000 cudic a} we owed down the snowmelt over 
the weekend, however, ae ~ yun ning Hie Cut 3, [eleie) hic Heseesed to 


+ 


whe river below Glen can 


process. When Lake ast y = hevet, it is sotictecias that the 
entire riverflow will be Jor. ream tithout further storaze until the level 
S Lexe Meed is restored, : il en operarion is ea mducted in such a 


n 25 
monn 7 


memmer @S to set toth the Glen Cerny and Keover Dam lants at full operating 
headé as promptly as possidle, ‘s 


= Canyon Dam and Lake Powell form a inei river control and storage 
of the Colorado River Storaze Project, a: ized by Congress for construction 
Peration by the Bureau of Reclamation, 
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For Release to P's, MAY 13, 1964 | 


SENATOR WASH RESERVOIR TO BE MAJOR WATER SAVER ON LOWER COLCRADO 


The off-stream Senator Wash Dam and Regulating Reservoir, under construction 
in California two miles above Imperial Dam on the Colorado Riven, will rake 
| 


ossible much more accurate delivery of water to downstream water users and hel 
P ¢. 


meet international treaty commitments, Secretary of the Interioz tewart L. Uéall 


said today. | 


: | 
The small earthfill Bureau of Reclazation dam, at the rivezy-end of Senator 


Wash on the California shore of the river, will save up to 285, 000 acre-feet of 


water each year when it is completed in time for the 1966 water year. Reclamation 
| 


Commissioner Floyd E. Dominy expleined that Regional Director A, B. West of 


Boulder City, Nev., recommended construction of the can several jyears ago and it 
| 
was authorized and funds appropriated by Congress as the water situation on the 


The Senator Wash Regulating Reservoir will hold water arriving at Imperial 
Dam which has been ordered by water users, but not needed due to rain, cold, or 
other unexpected weather conditions. Such water now is lost downstream, but in 
the future will be pumped into the off-stream Senator Wash Reservoir, It then 
will be released to the river, as needed, to fill water orcers. | 

Director West said that with its capacity of 13,400 acre-feet of water, the 
reservoir also will give the Bureau of Reclamation much greater flexibility in 
water scheduling. At present, water for irrigators and cities on the lower 
Colorado River must be released 148 miles upstream at Parker Dam three days before 
it is needed at Imperial Dam. During this three-day period water needs often 
change, resulting in over-deliveries at Imperial Dam. After completion of Senator 
Wash Regulating Reservoir, such water can be held for later use/in this country, 
and in negsing delivery schedules to Mexico under the Mexican Water Treaty. 


Colorado River became acute. 


— Exhibit I — 


Conservation programs now in effect and planned would conserve an estimated 
C,0CC acre-feet of water on the main stream of the lower Colorado River each 


Construction of the 85-foot high, 2,1C0-foot long earthfill dam, three dikes, 
& reversible pump-generating plant and related works is progressing on schedule 
uncer a $5 million contract awarced last February to M. M. Sundt Construction 
Company, Tucson, Ariz. Major work thus far includes excavation of the cutoff 
trench for the dam and placing of material. Completion is expectec not later then 
February 1966. 


he Senator Wash Dam and Regulating Reservoir have an exceptionally high 
benefit-cost ratio. For every dollar invested in the Project, benefits amount to 
$13.32. ; 


Costing nearly $8 million, the project will conserve water valued at about 
; Billion a year. It also will generate hydroelectric power valued at $11,000 
wken water is released from the reservoir through the dual purpose pumping- 
ving plant. Power production will partly offset the power costs for 
ng water out of the river for storage. 


Ww 
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(HEADING OMITTED) Civil Action No. 1551-64 
Filed July 8, 1964 | 


MOTION FOR PRELIMINARY INJUNCTION) 
ER LEANN LION 


| 
Plaintiff, by its attorneys, pursuant to Rule 65(a) of the Federal 

Rules of Civil Procedure moves the Court for a preliminary; injunction 

to restrain the defendant, pendente lite, from enforcing an drder issued 


| 
May 16, 1964, effective June 1, 1964, reducing by ten percent the delivery 


| 
of irrigation water to the plaintiff, the wrongful effect of which will be to 
| 


deprive plaintiff of vested property rights to the use of such water con- 


trary tolaw. A preliminary injunction is necessary to prevent irreparable 
| 
| 
injury to the crops now growing in the project which will result unless the 
applicability of defendant's order is stayed pending the outcome of the liti- 


gation. A statement of the material facts, supported by affidavits, together 


with the specific points of law and authorities upon which plaintiff relies, is 


attached hereto. 


Respectfully submitted, 


CHARLES F, WHEATLE 
ROBERT L, MCCARTY 
McCarty and Wheatley! 
1201 Walker Building 
Washington, D.C. 20005 


| 
THADD B. BAKER 
Brandt and Baker | 
217 Second Avenue 
Yuma, Arizona 


THE DEFENDANT'S ORDER OF MAY 16 WAS ARBITRARY AND 
BEYOND HIS AUTHORITY 


a. 


The issuance of the order by the Defendant without notice 
or hearing to plaintiff, constituted illegal, arbitrary action 
depriving plaintiff of its vested property rights to the use 


of Colorado River water in violation of Section 5 of the 


Administrative Procedure Act and the Fifth Amendment to 


the Constitution. 


Prior to his oral announcement at a press conference in Las 


Vegas on May 16, 1964 of his mandatory ten percent reduction on consump- 


tive use water deliveries, the defendant accorded plaintiff no notice of the 


order or opportunity for a hearing. Further, the defendant admitted that 


the order was issued without even an ex parte investigation by the Depart- 


ment of the respective water using practices and policies in the various 


projects in the Lower Basin. In a colloguy with Governor Brown of Cali- 


fornia, he states: 


"GOVERNOR BROWN: ... The Secretary has made it very clear 
this ten per cent reduction, but there is one thing Mr. Secretary, 
that we would like very much to have in California. 


"We would like to have you make a study of the conservation 
practices immediately so that in the future if it becomes neces- 
sary to cut down that it wouldn't be based upon an arbitrary order 
but would be based upon a factual situation. 


"Would that be possible ? 


"SECRETARY UDALL: Governor, I think this is a very good 
point and I think that we should carry it out and I know Mr. West 
and his people [ Bureau of Reclamation employees] are going to 
have to do a lot of work and they are going to have to have a lot 
inquiry into a lot of practices and problems that are common in 
the Basins, and I think there is an element of arbitrariness in 

the approach that we have taken perhaps, but in terms of carrying 
something out our choices are limited at this time." (Official 
Transcript of Press Conference, May 16, 1964, pp. 104-105; 


emphasis supplied. ) 
10 < 


(HEADING OMITTED) Civil Action No. 1551-64 


AFFIDAVIT 


STATE OF ARIZONA ) 
) ss. 
County of Yuma ) 


E. E. WINEBARGER, being first duly sworn upon his oath deposes 
and says: 


That he is a resident of Yuma County, Arizona, and has been since 


1952; that he originally received a homestead under the Veteran Homestead 


Act; that he is presently the owner of 215 acres within the Yuma Mes Irri- 


gation and Drainage District; 


That he is the duly elected President and member of|the Board of 
| 


Directors of the Yuma MeSa Irrigation and Drainage District; that the Dis- 


trict is a political subdivision of the State of Arizona; that further, the lands 
| 


within the District are a part of the Yuma-Mesa division of the Gila Project 
as reauthorized by the Gila Project Reauthorization Act of July 30, 1947, 
(61 Stat. 628). 
The the United States Government constructed divensionaty works 
and delivery canals to serve 19,970 acres within the Districts that waters 
for the District are diverted from the Colorado River through the Gila Main 


Gravity Canal and by pump lift put into the canal system of the District; 
| 


that the canal system is fully lined and is a closed system without wasteways 
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or spill ways. That there are approximately 125 miles of farm ditches 
within the District, 120 of which are concrete lined; 

That on the 26th day of May, 1956, the Irrigation District entered 
into a repayment contract with the Secretary of the Interior to repay some 
5.5 million dollars in capital costs incurred by the United States pursuant 
to the reclamation acts; that the said contract further provides for perm- 
anent water service for the lands within the District from the waters of 
the Colorado River stored at Lake Mead; 


That beginning on January 1, 1959, the District took over the care, 


operation and maintenance of the system from the Bureau of Reclamation 


and has operated the same since that date; that the Yuma Mesa Irrigation 
and Drainage District is situated upon a mesa South and East of the City of 
Yuma, the soil;consists of dry, sandy loam and that by reason of the mild 
winter climate and other economic factors within the past ten (10) years the 
District has been substantially all plated to citrus; that at the present time 
there are approximately 7, 613 acres of young non-producing citrus within 
the District and approximately 6,351 acres of producing citrus; that in ad- 
dition to citrus, the following crops are grown; 615 acres of cotton; 415 acres 
of peanuts; 2, 038 acres of alfalfa, hay and seed and 231 acres of grapes; 
That within the past three (3) years, approximately 3,000 acres of 
citrus has been, planted and approximately 850 acres of citrus have been 
interplanted with young trees for better utilization of existing acreages; 
that by reason of the extremely dry climate and high temperatures through- 


out the summer months and the character of the soil, the non-producing 
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| 
| 
and young citurs [sic] is extremely sensitive to lack of water; that the 
| 
diversion requirements and application of water within the District is not 


a constant for any week, month or year, but wholly dependent upon crop- 


ping patterns and weather; 


That a cutback in water of 10% based upon the 1963 water use is 


unrealistic and in no manner correlates with the demand for| water under 
the cropping patterns and weather conditions in 1964; | 
That since the District operates a closed concrete lined system, 
all waters delivered to the District are applied at the farm level without 
spilling or wastage; that a cut of 10% in water usage would jeopardize the 
citrus industry and all farming upon the Mesa. 
That the District places a water order once a week based upon their 
best estimate of plant need and weather conditions; that water ordered for 
diversion at Imperial Dam are released at Parker Dam Pree 150 miles up 
river and takes 72 hours for delivery; that the receipt of water between 
Parker Dam and Imperial Dam is made uncertain by the illegal usage of 
water by squatters and others within this reach of the river which the defen- 
dant has taken no action to control; that plaintiff has no control over this 
water or weather conditions during this 72 hour delivery period; that, there- 
fore, to charge the District for all waters ordered but not delivered is ar- 
bitrary and causes further reduction in the available usage of water at the 


farm level and of necessity by reason of the order increases the Secretary's 


cutback for beyond 10%. 


That a loss of citrus acreage upon the Mesa would jeopardize 
not only the personal investments of the farmers within the District 


but would jeopardize the United States' investment in these acreages 


as well. 


Dated this 26 day of June, 1964. 


/s/ E. E. Winebarger 
E. E. Winebarger 


Subscribed and sworn to before me 
this 26 day of June, 1964, by E.E. 
Winebarger. 


/s/  [ illegible] 
Notary Public 


My Commission Expires: 
9-15-67 


(HEADING OMITTED) Civil Action No. 1551-64 


AFFIDAVIT 


| 

STATE OF ARIZONA ) | 
)ss 

County of Yuma ) 


| 
GLEN G. CURTIS, being first duly sworn, makes affidavit as 
| 


follows: 
| 


That he is a resident of Yuma County, Arizona, andjhas been en- 
| 
gaged in the citrus business since 1947; that he is a partner/in the firm 
of Curtis, Woodman & Roach of Yuma, Arizona; that the partnership is 
engaged on behalf of itself and others in the development, farming and 
packing of citrus for some 8,000 acres in Yuma County; that in addition 
to these activities, the partnership maintains upon the Yuma-Mesa one 
| 
of the largest citrus nurseries in the United States; that he is a member 
of the Board of Directors of the Sunkist organization. | 
That in his opinion, the cultural and water practices| upon the 


Yuma-Mesa are consistent with the best cultural and water practices 
throughout the industry. 

That the Yuma-Mesa, as a citrus growing area, is distinguished 
and unique from other citrus areas throughout the United States by reason 
of the extremely sandy soils and high summer heat; that therefore, an 


adequate and available source of water is imperative to the proper growth 
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of the citrus orchards and the production of a commercial fruit crop; 

that whereas proper moisture control is at all times essential to the pro- 
duction of a crop and the growth of citrus trees, the fruit crop is es- 
pecially vulnerable during the setting period at which time the fruit is 
properly formed; that a lack of proper moisture control during the setting 
period will result in an immediate shelling or dropping of fruit and a con- 
sequent loss of the fruit crop. That the 1964-65 fruit crop on the Yuma- 
Mesa has been retarded by reason of a subnormal cool Spring which will 
advance the setting period to approximately August 1, 1964. 

That since there is no wastage of water in the form of spillways or 
otherwise in the carriage and distribution of water upon the Yuma- Mesa, 
any consequent reduction in the delivery of water to the Yuma-Mesa will 
result in a reduction in the application of water at.the farm level; that a re- 
duction of water at the farm level will require more frequent application of 
water to the citrus orchards and a consequent increased strain upon existing 
irrigation district delivery laterals; that a 10% reduction of water available 
to the Yuma-Mesa under normal extremes of Summer temperatures would 
result in a disastrous loss of the 1964-65 crop and permanent impairment 
of the orchards upon the Yuma-Mesa; that further, by reason of the vulner- 
ability of citrus during the Fall months to an early frost, it is imperative 
that adequate water be available so that the respiratory system of the trees 
be in a position to meet the wilting effect of the frost; that a 10% reduction 


in water would have an adverse cultural effect upon the trees and hence 
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place the citrus industry on the Yuma-MesSa in a position of ta 
extremely hazardous gamble on the weather with the posibiliti 


of economic ruin. 


DATED this 25 day of June, 1964. 


/s/ Glen G. Curtis 
GLEN G, CURTIS 


SUBSCRIBED AND SWORN to before me this 25th day 


1964, by GLEN G, CURTIS. 


/s/ [illegible] 
Notary Public 


My commission expires: 


[ illegible] 


king an 


es [sic] 


of June, 


(HEADING OMITTED) Civil Action No. 1551-64 


AFFIDAVIT 
STATE OF ARIZONA ) 
) ss 


County of Yuma ) 


H. W. ORMSBY, being first duly sworn upon his oath deposes and 


That since 1959, he has been a resident of Yuma County, Arizona, 
and presently is the owner of citrus acreages and is a partner and manager 
of McMillan Nursery Company, Yuma, Arizona, a nursery specializing in 
the growing and sale of citrus stock; that in 1938 he received his Bachelor 
of Arts degree from Santa Barbara College in California, with a major in 
Horticulture; that subsequently, he was an instructor in Horticulture at 
Santa Barbara College for approximately five (5) years; that he was also 
employed for eleven (11) years as the field manager for Ventura Coastal 
Lemons Co., ‘Ventura, California, operating approximately 1,500 acres 
of citrus and field crops; that he was further employed as Vice-President 
of Ventura Processors, an affiliate of four citrus packing houses and a 
citrus juice processing plant. That while employed at Ventura he was in 
direct charge of citrus and field crops and management of all cultural opera- 
tions pertaining to these crops. That he has done extenSive work in the 
field of orchard rejuvenation and in the field of virus free lemon plantings; 


that in addition to his present employment, he is a nursery and citrus 
Exhibit 3 
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consultant in California and Arizona; that he is well acquainted with the 
lands and citrus development in the Yuma Mesa Irrigation and Drainage 
District and the development of citrus acreages throughout |California; 

| 


that in his opinion, the water and cultural practices employed on the 


Yuma-~-Mesa are consistent with good cultural and water practices employed 


throughout the citrus industry; that the setting of the lemonjcrop upon the 
| 


| 
Yuma-Mesa normally takes place through the months of April, May and 


| 

June of each year for the crop harvested in the following Fall and early 
| 
| 


Winter months. 
That by reason of an abnormally cool Spring, the setting period for 

citrus on the Yuma-Mesa has been delayed and the fruit with continue 

throughout its setting period through the lst of August, 1964; that during 

the setting period, the citrus crop is particularly vulnerable to a lack of 

moisture as an interference with the flow of moisture to the tree roots would 

result in a shelling or dropping of fruit during the set period and a conse- 


quent loss of production of the crop. That the immediate effect upon citrus 


trees from lack of moisture would be (a) the dropping of fruit during the 

setting period (b) the burning of fruit and consequent drying|up of the juice 

within the fruit making such crop worthless in the fresh fruit market and 

(c) if the trees go into a state of wilt, damage can be either/a retarding of 

growth or permanent impairment and death of the producing| part of the tree. 
That the greater bulk of lands within the Yuma Mesa| Irrigation and 


Drainage District contain young trees and are thus more vulnerable to lack 


[ 55 ] 


of water retention, and the exposure of the area to extreme Summer tem- 
peratures ranging from an average of 91. 6° in July, August and September, 
to temperatures in excess of 120° Fahrenheit; that by reason of the nature 
of the soil and the extremes in dry Summer heat, effective cultural prac- 
tices depend upon the frequency of irrigations to the groves; that a 10% cut- 
back in water availability would increase the frequency of irrigations re- 
quired to properly mature the fruit; that a delay in proper water application 
for a period of twenty-four (24) hours under extremes of weather can des- 
troy the fruit crop and permanently impair the growth and production capac- 
ity of the citrus fruit trees; that a 10% cutback in. water availability through- 
out the remaining seven (7) months of 1964 could result in a substantial re- 
duction of the citrus crops produced and permanently impair the orchards 
on the Yuma-Mesa. 

That in his opinion, there is no wastage water at the farm level and 
since the Irrigation District operates a closed lined system, there is no 
wastage of water incurred in the deliveries of water to the farms; that, 
therefore, any reduction in water deliveries to the District would result in 
a reduction of waters applied to the trees with the consequent and potential 
damages above described. 


DATE this 25 day of June, 1964. 


/s/ 
H. W. ORMSBY 


SUBSCRIBED AND SWORN to before me this 25 day of June, 
1964, by H. W. ORMSBY. 


/s/ Alice Magana 
Notary Public 


My commission expires: 
June 25, 1967 [ 56 ] 


(HEADING OMITTED) Civil Action No. 1551-| 
| 


AFFIDAVIT 


STATE OF ARIZONA ) 
) ss 
County of Yuma ) 


| 

FAGAN TILLMAN, being first duly sworn, makes affidavit as 
follows: 
| 


That he came to Yuma in 1948 and is the owner of 120 acres of land 
| 
| 


on the Yuma-Mesa, which he received under the Veterans Homestead Act; 
that he is primarily engaged in the farming of alfalfa, Seaalie and cotton 
upon his homestead; that he was born on a farm and has been engaged in 
farming all of his life, excepting for his period of service in the United 
States Military during World War II; that a ten (10%) percent cutback in 
water usage upon his farm would result in a decrease of net profits of ap- 
proximately twenty-five (25%) percent; that farming costs would be sub- 


stantially the same, but yields would be cut down; that not only would there 


be a cutback in his farm income in 1964, but financing for subsequent years 
| 
would be imparied, as crop financing in the Yuma Area, an other areas, is 
| 
based upon production records and income records of the phat year. That 
although farming on the Yuma-Mesa requires additional eae by reason of 


the sandy soils, there is no wastage of water and all farm applications of 
| 


water are in accordance with established and customary farm practices and 


techniques recognized everywhere. 
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DATED this 25 day of June, 1964. 


/s/ 
FAGAN TILLMAN 


SUBSCRIBED AND SWORN to before me this 25 day of June, 


1964, by FAGAN TILLMAN. 


/s/ Alice Magana 
Notary Public 


My Commission Expires: 
June 25, 1967 


(HEADING OMITTED) Civil Action No. 1551-64 


AFFIDAVIT 


STATE OF ARIZONA ) 
) ss 
County of Yuma ) 


JOHN R. SCARBROUGH, being first duly sworn, makes affidavit 


as follows: 


| 
That he is a homesteader presently residing upon the homestead 


which he received from the United States Government; that 


farmer all of his adult life and presently owns 320 acres of 


Ihe has been a 
| 


land, of which 
| 


290 is planted to citrus; that approximately two-thirds of his existing citrus 


orchards are young trees and non-producing citrus; that exclusive of land 


| 
costs, the costs of bringing a citrus orchard to producing maturity in five 


(5) years if Fifteen Hundred ($1, 500.00) Dollars per acre; that he, like other 


homesteaders and small farmers on the Yuma-Mesa, must 


ilook to his farm 


to repay these substantial capital costs; that a cutback of 10% in water avail- 


ability on the Yuma Mesa would jeopardize the young citrus groves which he 


owns and would seriously impair and put in jeopardy the many years of hard 


work he has done to bring his farm to producing maturity for the security 
| 


of himself and his family. 
DATED this 25th day of June, 1964. 


/s/ 


SUBSCRIBED AND SWORN to before me this 25d 


/s/ Alice Magana 


Notary Public 
My Commission Expires: 
June 25, 1967 Exhibit 5 


JOHN R, SCARBROUGH 


ay of June, 1964. 


(HEADING OMITTED) Civil Action No. 1551-64 


AFFIDAVIT 
STATE OF ARIZONA ) 
) ss 
County of Yuma ) 
CLAUDE C. BARNETT, being first duly sworn, makes affidavit 
as follows: 
That he is a resident of Yuma, Arizona, and has been for the 
past five (5) years; that he has had thirty years experience in all phases 
of the citrus business and at the present time he is the manager of Mutual 
Citrus Products which markets its juice products under the brand name of 
MCP, found in all grocery stores and markets throughout the country; that 
in his experience, the citrus industry on the Yuma-Mesa is unique in that 
the soils upon which citrus is grown is light sandy loam and the area is 
subject to extreme summer temperatures; that the light sandy soils have 
very little, if any, water holding capacities and therefore require frequent 
irrigations in order to produce a marketable crop; that many of the young 
groves on the Yuma-Mesa are adjacent to irrigation laterals which are al- 
ready fully extended in order to meet existing watering schedules; that a 
cutback of ten percent of water available for farm use would require more 
frequent irrigations and thereby jeopardize the existing groves, some of 
which of necessity, and by the limitations of the irrigation system, would 
be out of water; that under the extremes of weather conditions found in the 
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| 
| 
Yuma-Mesa permanent damage can be done to citrus trees} within 


| 
twenty-four (24) to forty-eight (48) hours where there is a lack of 
| 


water; that in his opinion, a cut of 10% in water deliveries in the next 


seven (7) months on the Yuma-Mesa will result in a substantial re- 
| 


duction in fruit crop causing economic loss and hardship and permanent 
| 
damage to the existing orchards. 


DATED this 25 day of June, 1964. 


/s/ 
CLAUDE C, BARNETT 


SUBSCRIBED AND SWORN to before me this 25 day of June, 


1964, by CLAUDE C. BARNETT. 


| 

| 

/s/ Alice Magana 
Notary Public 


My commission expires: 
June 25, 1967 


(HEADING OMITTED) Civil Action No. 


AFFIDAVIT 
STATE OF ARIZONA ) 
) ss 

County of Yuma ) 

L. A. LEMKE, being first duly sworn, makes affidavit as follows: 

That he is the owner of 50 acres of land upon the Yuma- Mesa and 
a veteran receiving his farm in 1952 under the Homestead Act; that at the 
present time he has approximately 40 acres planted to citrus; that in order 
to support the heavy capital costs involved in his citrus orchards, he sup- 
ports himself and his family by other jobs in addition to farming; that the 
40 acres of citrus owned by him are young trees and on a lateral which al- 
ready is over crowded with other users; that a ten percent (10%) cutback in 
water usage would put extreme pressure on this lateral and would result 
in extending irrigation schedules, thereby jeopardizing the growth of his 
orchards; that his whole life savings are tied up in his farm and water 
shortage, resulting in the destruction of his trees, would wipe him out and 
cause the forfeiture of his farm. 


DATED this 25 day of June, 1964. 


/s/ 
L. A, LEMKE 


SUBSCRIBED AND SWORN to before me this 25 day of June, 1964. 


/s/ Alice Magana 
Notary Public 


My commission expires: 
June 25, 1967 
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(HEADING OMITTED) Civil Action No. 155) 


AFFIDAVIT 


STATE OF ARIZONA ) 
) ss 
County of Yuma ) 


| 

ELLIOTT WAITS being first duly sworn makes affidavit as follows: 
| 
| 


That he came to Yuma in 1948 and received a homestead of 140 


acres under the Veterans Homestead Act; that he has been a farmer all of 


his life. | 
That at the present time he is a member of the Board of Directors 


of the Yuma Mesa Irrigation and Drainage District and Chairman of the 


County Committee of the Agriculture Stabilization and Conservation Service 


and a Farm Bureau board member. | 


That he has 80 acres of citrus and supports the heavy capital costs 
| 


involved in such investment by farming other row crops and acting as a 


custom operator for others. 


That in 1957 he planted 70 acres of young citrus; that due to a de- 
lay in water scheduling, he lost 40 acres of young trees due to frost dam- 
age; that a cut of 10% during the fall months could result in a similar per- 


sonal disaster; that he feels that a 10% cut in water usage on the Mesa 


| 
would jeopardize the existing citrus both during the sumrher months and 


during the fall months. | 
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DATED this 26th day of June, 1964. 


/s/ 
ELLIOTT WAITS 


SUBSCRIBED AND SWORN to before me this 26th day of June, 


1964 by Elliott Waits. 


/s/ Mildred L. Fulmer 
Notary Public 


My commission expires: 
[illegible] 


(HEADING OMITTED) Civil Action No. 155l- 


AFFIDAVIT 


STATE OF ARIZONA ) 
) ss 
County of Yuma ) 


ELDON PAULSON, being first duly sworn makes affidavit as follows: 


That he has been a resident of Yuma County, Arizona, since 1948; 


that he is presently a member of the Board of Directors of! the Yuma Mesa 


Irrigation and Drainage District. | 


That he is the owner of 110 acres of lands upon the Yuma-Mesa ree 
ceived as a thomestead; that he presently is the owner of 190 acres of land 
182 acres of which are irrigable; that 80 acres of the land are planted to 
citrus, 60 acres of which are young trees and non-producihg; that in order 
to support the heavy capital costs involved in citrus, he farms cotton, pea- 
nuts and alfalfa on the balance of his ranch; that a 10% cut in water usage 


would directly affect income from the row and field crops and would jeopar- 
| 
dize the growth of his existing citrus; | 
| 


That he has been a farmer all of his life and feels that there is no 


wastage of water within the District either at the farm level or within the 
distribution system. 
DATED this 26th day of June, 1964. 


/s/ 
ELDON PAULSON | 
SUBSCRIBED AND SWORN to before me this 26th | day of June, 
1964, by Eldon Paulson. 
/s/ [illegible] 


My commission expires: ae iatery sabe 
[illegible] Exhibit 9 


(HEADING OMITTED) Civil Action No. 1551-64 
AFFIDAVIT 
STATE OF ARIZONA ) 
) ss 
County of Yuma ) 

WILLARD K,. MOSS, being first duly sworn, makes affidavit as 
follows: 

That he has lived upon the Yuma-Mesa for approximately ten years 
and is the manager of the Yuma Lemon Groves, an organization which 
operates approximately 750 acres of citrus on the Yuma-Mesa; that he has 
had approximately 40 years experience in the citrus business, 30 years of 
which have been in California and the past ten years in Arizona; that the 
Yuma citrus area is unique as compared to other citrus areas in the United 
States by reason of the extremely light, sandy soil and the extremes in 
Summer temperatures; that the light, sandy soils require more frequent 
irrigation schedules due to the lace of water holding capacities of the soil; 
that the present 1964-65 fruit crop has been delayed due to the subnormal 
temperatures in the Spring of this year and the fruit crop has not set and 
will not be fully set until approximately the lst of August, this year; that 
during the setting of the fruit crop, the trees are extremely vulnerable to 
lack of moisture and lack of moisture for short periods of time results in 
the shelling of the fruit, or a fruit drop; that this correspondingly reduces 
the yield and result in a loss year for the industry; that in his opinion, the 


water practices on the Yuma-Mesa are consistent with good citrus cultural 
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practices employed throughout the industry and there is no wastage of 
water on the Yuma-Mesa; that a 10% cutback in water usage would re- 
quire an increased frequency of irrigation schedules throughout the 
Yuma-Mesa; that increase in ‘irrigation schedules on the Yuma-Mesa 
would unduly strain the present irrigation facilities resulting in neces- 
sity in delays to the citrus farmers on these laterals; that A 10% cutback, 


therefore, in water usage could result in a loss of the 1964+65 fruit crop 


and permanent damage to the trees themselves; that once the trees go into 
| 


| 
a state of wilt, their growth is retarded, or permanently impaired; that 
: 


the total cost in damages is difficult to ascertain, but without question 
great harm would result to this multi-million dollar industry in Yuma. 
| 
DATED this 25th day of June, 1964. 
/s/ 
WILLARD K, MOSS 


SUBSCRIBED AND SWORN to before me this 25 day of June, 


1964, by WILLARD K. MOSS. 


/s/ Alice Magana 
Notary Public 


My commission expires: 
June 25, 1967 


(HEADING OMITTED) Civil Action No. 1551-64 


AFFIDAVIT 
STATE OF ARIZONA ) 
)ss 
County of Yuma ) 

D. Vi. SMITH, being first duly sworn, makes affidavit as follows: 

Thatihe is a landowner and resident of Yuma County, Arizona; 
that he is presently employed by Curtis, Woodman & Roach of Yuma, 
Arizona, as field supervisor in charge of all field operations and cultural 
practices for that organization; that Curtis, Woodman & Roach are en- 
gaged in citrus farming, farm management and citrus packing in Arizona 
and are the largest citrus farming organization in California and Arizona; 
that he holds a Bachelor of Science degree in citrus and fruit products in 
California State Polytech, San Luis Obisbo, California; that as part of his 
job as field supervisoryfor the firm of Curtis, Woodman & Roach, he over- 
sees the cultural practices for some 6,500 acres of citrus lands on the 
Yuma- Mesa located within the boundaries of the Yuma Mesa Irrigation 
and Drainage District. 

That the citrus lands within the Yuma-Mesa are unique and differ- 
ent in kind from those existing in other citrus growing areas throughout 
the United States; that the soil consists of a sandy loam and extremely 
light character; that in addition to the light soil, the Yuma-Mesa area.is 


subject to extremes in summer temperatures ranging from an average of 


91. 6° to temperatures in excess of 120° Fahrenheit; that by reason of the 
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character of the soil and the extremes in temperature, water plays a 
vital role in the gworing [sic] and marketing of citrus products. 
The the fruit crops in 1964-65 has been retarded in the setting 


of fruit by reason of a cold spring which has delayed growth; that by 


reason of the weather, the setting period will continue until) August 1, 
| 
| 
| 


1964; during the period when the fruit is Setting, the crop is especially 
vulnerable to extremes in temperatures and lack of moisture; that unless 


adequate amounts of water are available for the crop, the young fruit will 
| 


drop from the trees and thus constitute a total loss of this year's crop. 


| 
That a cutback in moisture control under the extremes in tempera- 


ture conditions for a period of twenty-four (24) hours can result in a total 


loss of the fruit crop. 


That the absorbtion rate of citrus trees is a constant factor, com- 
mensurate with the age of the tree; that to have a cutback ia water applica- 
tion will require an increase in the number of irrigations to be applied; 
that the lateral system of the Yuma Mesa Irrigation and Drainage District 
is already hard-pressed to meet existing irrigation schedules; that a cut- 
back of 10% in water use on the Yuma-Mesa would result in increased pres- 
| 
sure on the lateral system and, in the event of the occurance [sic] of the 
normal extremes in weather during the summer months of 1964, _would 


result in a loss of the fruit crop and serious impairment to the growth 


| 
schedule of existing citrus orchards; that a lack of water inthe fall months 


and particularly November and December would equally jeopardize the 
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citrus industry of the Yuma-Mesa; that in accordance with past weather 
records, the YYuma-Mesa has had frost in the early part of November 
and December; and in accordance with established cultural practices, 
the best protection against frost damages are trees who have had an 
adequate supply of water and fertility, so that their respiratory systems 
are functioning properly; that as irrigation schedules are stretched, the 
vulnerability to frost damage correspondingly increases; that, therefore, 
a cut of 10% in the water supply of the Yuma-Mesa creates a hazard and 
gamble to a multi-million dollar enterprise; 

That your affiant is generally acquainted with irrigation practices 
on the Yuma Mesa Irrigation and Drainage District and in his opinion be- 
lieves that the cultural practices employed and water conservation methods 
are in accordance with the highest standards of the industry. 


DATED this 25 _ day of June, 1964. 


/s/ 
D. V. SMITH 


SUBSCRIBED AND SWORN to before me this 25th day of June, 


1964, by D. V. Smith. 


/s/ [ illegible] 
Notary Public 


My commission expires: 
[illegible] 


(HEADING OMITTED) Civil Action No. 1551-64 
AFFIDAVIT 
STATE OF ARIZONA ) 


) ss 
County of Yuma ) 


| 
GERALD L, DIDIER, being first duly sworn makes affidavit as 
follows: 


That he is a resident of Yuma County, Arizona, residing upon 
| 


the Yuma-Mesa; that he came to Yuma County as a homesteader and 
| 


presently owns approximately 202 acres of land; that in addition to his 


own acreage, ie rents, leases and manages additional acreages amount- 
ing to a total of 1,500 acres; that he is a third generation 7 tes holding 
a degree of Bachelor of Science in Animal Husbandry and a minor in 
Horticulture at Cal-Poly, San Luis Obisbo, California; that he is a past 
president of the Farm Bureau, the Secretary and pieceadl of the Farm 
Bureau and a Director of the Yuma Livestock Associaton; that he makes 
his living solely by reason of his farming operations; that the primary 
crops grown by him are peanuts and cotton; that the bloom! period for pea- 
nuts is approximately forty-five days, beginning on or abobt the 13th day 
of June through the Ist day of August of each year; that during the bloom 
period, it is imperative and essential that the ground be continuously 


moistened; that if the peanut crop is deprived of water during the bloom 


period, there will be no peanut crop. 
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That in addition to peanuts, he also grows cotton; that the water 
schedule for both peanuts and cotton is approximately five days; that it 
is essential to the healthy growth of the plants that these schedules be 
maintained; that the growing cost of cotton and peanuts would be the same 
regardless of the cut in water; that, therefore, the 10% cutback in water 
usage would result in a substantially larger cut in yields and drastic re- 
duction in income; that all of his row crops, peanuts and cotton, are 
financed through the Valley National Bank in Yuma, Arizona, and the pay- 
ment schedules must be met; that he, like other small farmers and home- 
steaders on the Yuma-Mesa, looks exclusively to his farm to repay the 
capital costs of the farm, both to the United States and to the lending in- 
stitutions; that a cutback in water would produce a serious cutback in in- 
come, thereby jeopardizing the many years of hard work that have gone 
into making this farm; that he was raised in the citrus areas of California 
and is acquainted with watering practices and cultural practices, both in 
California and on the Yuma-Mesa; that in his opinion, there is no wastage 
of water by the farms on the Yuma-Mesa. 


DATED this 30th day of June, 1964. 


/s/ 
GERALD L, DIDIER 


SUBSCRIBED AND SWORN to before me this 30th day of June, 
1964, by GERALD L, DIDIER. 


/s/ Esther D. Ghzismore | 
Notary Public 


My commission expires: 
April 24, 1965 
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COLORADO RIVER COMPACT 


The States of Arizona, California, Colorado, Nevada, |New Mexico, 
| 

Utah, and Wyoming, having resolved to enter into a compact under the Act 
of Congress of the United States of America approved August 19, 1921 (42 
Statutes at Large, page 171), and the Acts of the Legislatures of the said 
States, have through their Governors appointed as their Commissioners: 

W.S. Norviel for the State of Arizona 

W. F. McClure for the State of California 

Delph E. Carpenter for the State of Colorado 

J. G. Scrugham for the State of Nevada 

Stephen B. Davis, Jr., for the State of New Mexico 

R. E. Caldwell for the State of Utah 

Frank C. Emerson for the State of Wyoming 
who, after negotiations participated in by Herbert Hoover appointed by The 


President as the representative of the United States of Amerida, have agreed 


upon the following articles: 


ARTICLE I 
The major purposes of this compact are to provide for the equitable 
division and apportionment of the use of the waters of the Colorado River 
System; to establish the relative importance of different benefiicial uses of 
water; to promote interstate comity; to remove causes of present and future 


controversies; and to secure the expeditious agricultural and industrial de- 


velopment of the Colorado River Basin, the storage of its waters, and the 


protection of life and property from floods. To these ends the Colorado 


| 
River Basin is divided into two Basins, and an apportionment of the use of 

| 
part of the water of the Colorado River System is made to each of them with 
the provision that further equitable apportionments may be made. 


ARTICLE I 


As used in this compact-- 


(a) The term "Colorado River System" means that portion of the 
Colorado River and its tributaries within the United States of America. 
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(b) The term "Colorado River Basin" means all of the drainage 
area of the Colorado River System and all other territory within the 
United States of America to which the waters of the Colorado River System 
shall be beneficially applied. 

(c) The'term "States of the Upper Division" means the States of 
Colorado, New Mexico, Utah, and Wyoming. 

(d) The term "States of the Lower Division" means the States of 
Arizona, California and Nevada. 

(e) The\term 'Lee Ferry" means a point in the main stream of the 
Colorado River one mile below the mouth of the Paria River. 

(f) The term ''Upper Basin" means those parts of the States of 
Arizona, Colorado, New Mexico, Utah, and Wyoming within and from which 
waters naturally drain into the Colorado River System above Lee Ferry, and 
also parts of said States located without the drainage area of the Colorado 
River System which are now or shall hereafter be beneficially served by 
waters diverted from the System above Lee Ferry. 

(g) The term "Lower Basin" means those parts of the States of 
Arizona, California, Nevada, New Mexico, and Utah within and from which 
waters naturally drain into the Colorado River System below Lee Ferry, and 
also all parts of said States located without the drainage area of the Colorado 
River System which are now or shall hereafter be beneficially served by waters 
diverted from the System below Lee Ferry. 

(h) The term "domestic use'' shall include the use of water for house- 
hold, stock, municipal, mining, milling, industrial, and other like purposes, 
but shall exclude the generation of electrical power. 

ARTICLE III 

(a) There is hereby apportioned from the Colorado River System in 
perpetuity to the Upper Basin and to the Lower Basin, respectively, the ex- 
clusive beneficial consumptive use of 7,500,000 acre-feet of water per annum, 
which shall include all water necessary for the supply of any rights which may 


now exist. 
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aa 

(b) In addition to the apportionment in paragraph (a), the Lower 
Basin is hereby given the right to increase its beneficial consumptive use 
of such waters by one million acre-feet per annum. | 


(c) If, as a matter of international comity, the United /|States of 


America shall hereafter recognize in the United States of Mexico any right 


to the use of any waters of the Colorado River System, such waters shall 


be supplied first from the waters which are surplus over and above the 
aggregate of the quantities specified in paragraphs (a) and (b);/ and if such 
surplus shall prove insufficient for this purpose, then, the burden of such 
deficiency shall be equally borne by the Upper Basin and the ower Basin, 
and whenever necessary the States of the Upper Division shall/deliver at 
Lee Ferry water to supply one-half of the deficiency so recognized in addition 
to that provided in paragraph (d). 
(d) The States of the Upper Division will not cause the|flow of the 
river at Lee Ferry to be depleted below an aggregate of 75, 000, 000 acre- 
feet for any period of ten consecutive years reckoned in continuing progressive 
series beginning with the first day of October next succeeding the ratification 
of this compact. 
(e) The States of the Upper Division shall not withhold|water, and the 
States of the Lower Division shall not require the delivery of water, which can- 
not reasonably be applied to domestic and agricultural uses. | 
(f) Further equitable apportionment of the beneficial uses of the 
waters of the Colorado River System unapportioned by paragraphs (a), (b), 
and (c) may be made in the manner provided in paragraph (g) at any time 
after October first, 1963, if and when either Basin shall have reached its total 
beneficial consumptive use as set out in paragraphs (a) and (b)} 
(g) In the event of a desire for a further Spnoveioneical as provided in 
paragraph (f) any two signatory States, acting through their Gavernors, may 
give joint notice of such desire to the Governors of the other signatory States 
and to The President of the United States of America, and it shall be the duty 


of the Governors of the signatory States and of The President of the United 
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States of America forthwith to appoint representatives, whose duty it shall 
be to divide and apportion equitably between the Upper Basin and the Lower 
Basin the beneficial use of the unapportioned water of the Colorado River 
System as mentioned in paragraph (f), subject to the legislative ratification 
of the signatory States and the Congress of the United States of America. 
ARTICLE IV 

(a) Inasmuch as the Colorado River has creased to be navigable for 
commerce and the reservation of its waters for navigation would seriously 
limit the development of its Basin, the use of its waters for purposes of 
navigation shall be subservient to the uses of such waters for domestic, 
agricultural, and power purposes. If the Congress shall not consent to this 
paragraph, the other provisions of this compact shall nevertheless remain 
binding. 

(b) Subject to the provisions of this compact, water of the Colorado 
River System may be impounded and used for the generation of electrical 
power, but such impounding and use shall be subservient to the use and con- 
sumption of such water for agricultural and domestic purposes and shall not 


interfere with or prevent use for such dominant purposes. 


(c) The provisions of this article shall not apply to or interfere with 


the regulation and control by any State within its boundaries of the appropri- 
ation, use, and distribution of water. 
“ARTICLE V 

The chief official of each signatory State charged with the administra- 
tion of water rights, together with the Director of the United States Reclama- 
tion Service and the Director of the United States Geological Survey shall 
cooperate, ex-officio: 

{a) To promote the systematic determination and coordination of the 
facts as to flow, appropriation, consumption, and use of water in the Colorado 


River Basin, and the interchange of available information in such matters. 
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(b) To secure the ascertainment and publication of the annual flow 

of the Colorado River at Lee Ferry. 
(c) To perform such other duties as may be assigned by mutual 
consent of the signatories from time to time. 

ARTICLE VI 

Should any claim or controversy arise between any two or more of 

the signatory States: (a) with respect to the waters of the Colorado River 
System not covered by the terms of this compact; (b) over the meaning or 


performance of any of the terms of this compact; (c) as to the allocation 


of the burdens incident to the performance of any article of this compact 


or the delivery of waters as herein provided; (d) as to the construction or 
operation of works within the Colorado River Basin to be situated in two 
or more States, or to be constructed in one State for the benefit of another 
State; or (e) as to the diversion of water in one State for the benefit of 
another State; the Governors of the State affected, upon the request of one 
of them, shall forthwith appoint Commissioners with power to consider and 
adjust such claim or controversy, subject to ratification by the Legislatures 
of the States so affected. 
Nothing herein contained shall prevent the adjustment) of any such 
claim or controversy by any present method or by direct future legislative 
action of the interested States. | 
ARTICLE VII | 
Nothing in this compact shall be construed as affecting the obligations 
of the United States of America to Indian tribes. 
ARTICLE VIII | 
Present perfected rights to the beneficial use of waters of the 
Colorado River System are unimpaired by this compact. Whenever storage 
capacity of 5,000, 000 acre-feet shall have been provided on the main Colo- 


rado River within or for the benefit of the Lower Basin, then|claims of such 


rights, if any, by appropriators or users of water in the Lower Basin against 


ah = 
appropriators or users of water in the Upper Basin shall attach to and be 
satisfied from water that may be stored not in conflict with Article III. 

All other rights to beneficial use of waters of the Colorado River 
System shall be satisfied solely from the water apportioned to that Basin 
in which they are situate. 

ARTICLE IX 

Nothing in this compact shall be construed to limit or prevent any 
State from instituting or maintaining any action or proceeding, legal or 
equitable, for the protection of any right under this compact or the enforce- 
ment of any of its provisions. 

ARTICLE X 

This compact may be terminated at any time by the unanimous 
agreement of the signatory States. In the event of such termination all 
rights established under it shall continue unimpaired. 

ARTICLE XI 

This compact shall become binding and obligatory when it shall have 

been approved by the Legislatures of each of the signatory States and by the 


Congress of the United States. Notice of approval by the Legislatures shall 


be given by the Governor of each signatory State to the Governors of the 


other Signatory States and to the President of the United States, and the 
President of the United States is requested to give notice to the Governors 
of the signatory States of approval by the Congress of the United States. 

IN WITNESS WHEREOF, the Commissioners have signed this com- 
pact in a single original, which shall be deposited in the archives of the 
Department of State of the United States of America and of which a duly 
certified copy shall be forwarded to the Governor of each of the signatory 


States. 


Done at the City of Santa Fe, New Mexico, this twenty-fourth day 


of November, A.D. One Thousand Nine Hundred and Twenty-two. 


Approved: 
(Signed) Herbert Hoover. 


(Signed) W. S. Norviel. 
(Signed) W. F. McClure. 
(Signed) Delph E. Carpenter. 
(Signed) J. G. Scrugham. 
(Signed) Stephen B. Davis, |Jr. 
(Signed) R. E. Caldwell. 

(Signed) Frank C. Emerson. 


(HEADING OMITTED) Civil Action No. 1551-64 


AFFIDAVIT 
Washington, 
) ss. 
District of Columbia ) 

FLOYD E, DOMINY, being first duly sworn, deposes and says: 

Iam the Commissioner of Reclamation and have served in such 
capacity since May of 1959. 

Ihave served the United States Government for more than 30 
years in the fields of land and water resource conservation and develop- 
ment. 

I was born on a farm near Hastings, Nebraska, on December 24, 
1909, and am a graduate of the University of Wyoming, with a B.S. in 
agricultural economics and an A.B. in liberal arts. My formal educa- 
tion was continued with post-graduate work at the University of Wyoming 
and Columbia University's School of International Administ ration. 

My professional career began in 1933 as a vocational agricultural 
teacher in-the Hillsdale, Wyoming, High School. I also served as county 


agricultural agent for Campbell County, Wyoming, and in 1938, I moved 


to the Nation's Capital to become field agent for the western division of 


the Agricultural Adjustment Administration. 
My experience in the international natural resource area dates 


back to wartime service as Assistant Director of the Food Supply Division, 


Exhibit I 
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Office of the Coordinator of Inter-American Affairs, dealing with war 
food production in South and Central America. I also served in the 

United States Naval Reserve as the Military Government staff officer 


involved with agricultural rehabilitation of the Central Pacific Islands. 


After completing my war service, I joined the Bureau of Recla- 


mation in April 1946 as a land settlement specialist in the Irrigation 


Division, and became Chief of the Allocations and Repayment Branch 
of the Bureau. 
I was appointed Assistant Chief of the Division of Irrigation in 
1950 and Division Chief in 1953. Iwas selected Assistant Commissioner 
in 1957 and named Associate Commissioner. in 1958. I was named Com- 
missioner in 1959 by President Eisenhower and was reappointed in 
January 1961 by President Kennedy. 
Iam also responsible by formal delegation from the Secretary 
of Interior for carrying out his duties and functions under the Boulder 


| 
Canyon Prc ect Act (43 U.S.C. 617, et seq.) As part of such duties and 


functions, I oversee administration of a network of dams, neservoirs, 
and other facilities which control the Colorado River and its tributaries, 
including the portion of the mainstream between Lake Mead) and the 
Mexican border. Among the Colorado River system facilities operated 
under my supervision are the Glen Canyon, Flaming Gorgel and Navajo 
Dams of the Colorado River Storage Project in the Upper Colorado River 


Basin, and the Hoover, Davis, Parker and Imperial Dams in the Lower 


Basin of the Colorado River, all as shown on the attached location map 
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(Exhibit 1). All storage and diversion structures on the Colorado 
River are federally owned and are operated under the authority dele- 
gated to me by the Secretary of the Interior with the exception of the 
Palo Verde Diversion Dam (federally owned but operated by the Palo 
Verde Irrigation District) and Morales Dam, which is the diversion 
structure for Mexican Treaty water. 

Through this network of facilities it has been possible to regu- 
late and put to constructive use a river which formerly ran unchecked, 
with periodic destructive floods. These works permit the maximum bene- 
ficial use of river waters for municipal, agricultural and other uses, as 
well as river regulation, improvement of navigation and flood control, and 
the generation of power - all as provided by the controlling statutes. In 
addition, there is an international obligation to deliver at least 1,500,000 
acre feet of Colorado River water annually to Mexico under the Treaty of 
1944, 

Thus, the existing demands and commitments for Colorado River 
water, particularly that available to the lower basin, are already large. 
They require complex and coordinated operation and scheduling in order 
that the water may effectively serve the multiple purposes to which it 
must be put. 

These requirements of careful, close management have been 
particularly intensified during the last two years of sub-normal runoff 
along the Colorado River. Although the 40-year average April through 


July runoff of the Colorado, as measured near Grand Canyon, Arizona, 
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has averaged 8.3 million acre feet a year, the runoff during the same 
period in calendar year 1963 totalled only 3.0 million dcival feet and for 
April through July 1964 the applicable figure is estimated to be approxi- 
mately 5.1 million acre feet. The April through July runoff represents 


about two-thirds of the annual runoff. This runoff is the slource of prac- 


. . | 
tically all water that becomes available for release for use from the 


Lower Colorado River reservoirs, including Lake Mead (Hoover Dam). 


| 
The need to accommodate all authorized uses of water in the 
| 


order of legal priority accorded such uses multiplies the problems of 


river management in the years of unusually short supply. | 


At my direction, in prior years of more plentiful runoff, attention 
of the large water using organizations which have contracts with the 
Secretary, including the Yuma Mesa Irrigation and Drainage District, has 
been called to undesirable and wasteful practices in the use of water. How- 


ever, in those years the demands upon the river water and the availability 


of water were such that gradual programs of correction rather than imme- 
| 
diate action appeared permissable. Typical efforts which we have made 
along these lines are described below. | 

Each year the Yuma Mesa Irrigation and Drainage |District publishes 
regulations (an example of such regulations for 1963 is attached as Exhibit 
2) which establishes a charge for a basic quantity of irrigation water and 


the additional charge payable for extra water which may be ordered by in- 


| 
dividual water users. Historically, the District has charged less per acre 
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foot ($1.25) for extra water than for the basic quantity ($1.30). Because 

of the concern of the Bureau of Reclamation that placing of a decreased 
charge on the use of extra water encourages the wasteful use of water, 

the Regional Director, Bureau of Reclamation, Boulder City, Nevada, 

has for a number of years protested this to the District and asked that 

the charge for extra water be increased. The affidavit of Mr. Theodore 
Moser in the present case states that on a number of instances the District 
has been requested without avail to increase the charge for extra water 

in the interest of preventing waste. 

The Yuma Mesa Irrigation arid Drainage District has also engaged 
in practices which have led to the substantial waste of water. As set out 
in the affidavit of Theodore H. Moser, filed in this suit, the District 
ordered, but rejected 58,467 acre feet of water in 1962, 47,149 acre feet 
in 1963, and 27,lll acre feet in the first five months of 1964. As the Moser 
affidavit points out, the great majority (as high as 90 percent) of water that 
is ordered and then rejected, is "wasted" in the sense that it constitutes 
over-deliveries to Mexico. This waste for the most part could be avoided 
by more efficient practices. 

The increasing water needs and the successive deficient water years 
of 1962 and 1963 led the Regional Director in 1963 into further and intensive 
efforts to persuade the water users on the Lower Colorado River, including 
the Yuma Mesa, Irrigation and Drainage District, to practice frugality in 


their orders for and uses of water. Such was the subject of a letter dated 
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August 14, 1963. A copy of this letter designated Exhibit 3 is attached 


| 
hereto. (Former Exhibit 4 has been deleted. ) 


However, the severe under-supply of the past two years has 
produced a situation where it is no longer possible to tolerate wasteful 
practices in the use of water by those having contracts for Colorado 
River water. Analysis of current water practices of the major con- 
tracting organizations indicates about 15 to 18 per cent or mire of the 


water being contracted for may be being wasted by improvident or in- 


efficient water practices. For example, the water orderedjon the master 


| 
schedule of the Yuma Mesa Irrigation and Drainage District, as set forth 


above, but rejected by the District amounted respectively te 18.0, 15.2 
and 23.6% of the master schedule for the years 1962, 1963 and the first 
five months of 1964. | 
Accordingly, and in the face of a second successive poor water 
year, Ihave been compelled to conclude that careful management of the 
River requires the use of all reasonable means to reduce wasteful and 
inefficient use of water. Indeed, the contract with the District, as well 
as the contracts with most of the water users along the River, expressly 


limit the contractor to water ''reasonably required and beneficially used," 


(page 3, of Exhibit 8, below). Accordingly, I recommended and the 


| 
Secretary of the Interior directed, in discharge of his duties to operate 
| 
the river regulatory works in a unitary and efficient manner in the public 


interest, that there be 210 per cent reduction for the last seven months of 
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calendar year 1964 in the water actually diverted to those with contracts 
for Colorado River water. Initially, this proposed cutback took the 
form of a request for voluntary reduction. Such was the subject of the 
letter dated May 5, 1964, from the Regional Director, Bureau of Recla- 
mation to the: Yuma MeSa Irrigation and Drainage District (Exhibit 5). 
The District did not reply to this letter. 

On May 16, 1964, at a public meeting in Las Vegas, Nevada, the 
Secretary of the Interior publicly announced his order making mandatory 
a 10 per cent cut in gross water deliveries. This order was communicated 
to all users of water on the Lower Colorado, including the District, by 
letter dated May 19, 1964, from the Regional Director (Exhibit 6). The 
District by letter dated May 28, 1964, (Exhibit 7) objected to the 10 per 
cent cut, and:submitted, under protest, a proposed water schedule. 

The Secretary's order did not ask that each week's diversion be 
uniformly reduced by 10 per cent. It simply required that the total di- 
version for the remaining seven-month period, beginning June 1, 1964, 
not exceed a total quantity which would be 10 per cent less than the quantity 
previously scheduled for diversion during that period. Nor did his order 
require an absolute 10 per cent reduction since hardship adjustments were 
authorized. 

Although the water users almost uniformly protested the order 
and in so doing particularly expressed their concern regarding the preser- 


vation of their legal water rights, the other major water contractors 
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(accounting for 90 percent of the gross diversions along the Lower 


Colorado) also stated their willingness to cooperate as far as they 
| 


possibly could in the conservation of water and in so doing to comply 
with the terms of the order. In addition to Yuma Mesa Irrigation and 
Drainage District, one other water contracting agency in the Yuma area 
has filed suit against the Secretary's order, as has a Califdrnia irriga- 
tion district purporting to represent the individual non- Indian water users 


in the Reservation Division of the Yuma Project. These last two entities 


are the Yuma County Water Users' Association and the Bard Irrigation 


District respectively. 


The Yuma Mesa Irrigation and Drainage District has been in the 


| 
past, and is at the present time, diverting and receiving water at a rate 


in excess of the maximum rate specified in its repayment contract with 
the United States dated May 26, 1956 (Exhibit 8). This contract specifies 
a maximum rate of diversion at Imperial Dam of 520 c.f.s. In the past, 
the District has at times been allowed to utilize part of the unused capacity 
of the Gila Gravity Main Canal with the consent of the other| entities along 


the canal. This year, including the period since June 1, 1964, the District 


has been allowed to divert 520 c.f.s. at the Yuma Mesa Pumping Plant, 
| 


some twenty miles downstream from Imperial Dam without being charged 
| 


with losses in the canal. These losses amount to approximately 26 c.f.s. 
| 


| 
for the water diverted for the Yuma Mesa District. Therefore, the Dis- 
| 
trict has in the past, and is still, receiving water in excess of its contract 


| 
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limitations and the amount of water diverted by the District has not 

been cut a single acre foot below the contract amount as a result of 

the 10 per cent cutback. Furthermore, the schedule submitted by the 
District accompanying its letter of May 28, 1964, (Exhibit 7) proposes 
diversions at,the 520 c.f.s. rate for the entire months of June, July, 
and August. This schedule has tentatively been accepted pending re- 
ceipt of a revised schedule specifying slightly different quantities. In 
the meantime, the District is currently ordering water at the rate 
Specified in this schedule of diversions and water is being released from 
Parker Dam to meet those orders. In addition, the District from time 
to time since June 1, 1964, has been allowed to take water in excess of its 
order at such times as extra water is available at Imperial Dam. 

The practical effect of the situation just described is that during 
the three hot summer months of June, July and August, when the District 
has the heaviest water use and the most critical need for water, by virtue 
of the extreme heat and the requirements of its citrus planting and other 
agriculture, the District will receive more than the full maximum rate 
of flow to which it is entitled under its contract. Under these circum- 
stances, it is difficult to see how the District has a substantial basis for 
complaint. 

If the District chooses to continue to take water during the summer 
months at the rate of 520 c.f.s. at the Yuma Pumping Plant, which is 


above the maximum contract rate to which it is entitled, it will receive 
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94, 889 acre feet during June, July and August. Consequently,| the Dis- 


trict will have available to it 68,391 acre feet for the remaining and 
less critical - four months of the year. The District took only 67, 900 
acre feet during the last four months of 1963. Even if this figures is 
adjusted to add an additional 6, 729 acre feet which the District states 
that it would have diverted except for abnormally heavy rains in Sep- 
tember of 1963, the reduction is relatively minor. 

It is particularly important to emphasize, as is spelled out in 
detail in the Moser affidavit in this case, that if the District were strictly 
| 
held to the terms of its contract, and were permitted only the maximum 
rate of flow provided by its contract, the District's diversions would be 
reduced by slightly more than the 10 per cent cutback ordered bs the 
Secretary. Furthermore, if the District were thus literally held to its 
contract, much of the reduction would come during the critical, hot sum- 
mer months, although under the Secretary's order, the District is being 
permitted to take more than its contract rate of flow during June, July 
and August. | 

Specifically, the District will divert 19,035 acre feet more than 
its contract entitles it to, if the 1963 pattern with respect to rates of flow 
is followed. This is a reduction of 893 acre feet in excess of that which 
would be required under the Secretary's 10 per cent cutback order - and 

| 

a large part of this reduction would occur in the three atime months. 

In-brief, the Secretary's 10 per cent reduction order is more 


considerate of crop needs than would be the case if we were to insist on 
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a strict compliance with the contract terms. 

Finally, there is no reasonable likelihood of injury to any in- 
dividual, as all contract water users along the lower Colorado River 
are being informed by the Regional Director (by the letter attached as 
Exhibit 9) that no individual farmer will be permitted to suffer injury 
as a result of)the Secretary's order, and that, upon application, water 
will be made available to any hardship case. 

It is my considered judgment that the order directing a 10 per 
cent reduction is required by the over-all needs of the system of river 
facilities entrusted to the Secretary's management by the Congress. It 
is my further conclusion that not only will this necessary conservation 
measure fail to injure any individiaul water user, but it will benefit all 
concerned water users both individually and as a group in that it will 
enable water that would otherwise be wasted to be retained in storage 


for the integrated management of the Colorado River in the public interest. 


/s/ Floyd E. Dominy 


Subscribed and sworn to before me this 15th day of July, 1964. 


My commission expires: May 14, 1967. 


/s/ Hugo Duhn 
Notary Public 
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WATER REGULATIONS FOR THE YEAR 1 a> 
“ En ap 
Bs, ID RESOLVED: © Th at the following xvegulations 1l govern 
and the.use of water for the See year ieee: 


the 


She GCuscrscution: 


at the Yuma Mesa Irrigation and 
ce, Fourth “Avenue and County 14% Street, on the 
4 


-_— 


undex the United States-District contract as 
from acreage actually irrigated, and except- 
uniforu water assessment nas been levied 
$11.70 per irvigable acre. This assess- 
livery of not to exceed nine (9) acre feet of water 
and is payable whether or not the water is used. 


OM 0 ¢t © be 


H if fw We 


x the above minimum of nine (9) acre feet per acre 
the rate of $1.25 per acre foot of water, 


LIL. PAYMENT 


Minimum Water Assessment 
“nine (9)-acre foot water assessment has been included in 
on and Maintenance charge levied and assessed as a tax levy 
ce with state law governing ixvigation Districts. Pursuant 
te law, the fixse haif of the Irrigation District tax levied 
+ 1953 is due and delinquent on 5 November 1962 and the last 
due and delinquent on 6 May 1963. Payment of alll District tax 


ce 


shall be made at the office of the Yuma County Treasurer, Court 
ees Yuma, Arizona. 


£ Water Delivery 


ro 


to the terms of the United Stetes-District contract and the 
the State of Arizona goveraing irrigation Districts, no water 


delivered to any lands while any Irrigation District tax levied , 
ch lands is ip aes 


x over and abov 
ed at the'Ir 
14% Street 


acces one? water 


IV. COMBINATIONS OF WATER ACCOUNTS 


| 
these regulations, the following words) shall have 


Lands: All lan ics cheers fied under the; repayment 
existed prior 


Undeveloped Lands: All lands classified under the repayment 
eS ixrigable, for which no water service contract existed on o 
January 1959, and which had not been bavsned and| levelled prio 


~ 


i Means the record owner, holder of purchase contract, 
rx duly aceHoeta aa agent of the foregoing, or lessee under a 
terest ‘ | y 


Yay 
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ications on Combining Water Accounts 
dad and undeveloped lands may be combined under a single wate 
ands are held under common ownership, subject to the 
Combination of water accounts can not be made after 15 March 


epting lands acquired after that date. 


V. UNPAID WATER CHARGES A LIEN UPON THE LAND 


0 Section 45-1588,’ Arizona Revised Statutes, all charges for 
cc shall become a lien upon the land served until paid in 
rdless of wnether such water service was ordered by the owner, 
his lessee, tenant ox purchaser under a salescontract, and 


» shall not be provided any lands until all Past due water 


‘Narges have by have been paid. 


S_AND REGULATIONS 


lations now or hereafter established 
xvice hereunder shall be strictly 


¢ rules shall be referred to the Board of Directors! 

plinary action. Any disputes arising over the iater 
rules shail be referred to the Board of Directors, 
such matters shall be final. : 


Vil. AMENDMENTS TO REGULATIONS 


The Eoard of Directors expressly reserves the rignt to amend any of the 
Wats Or regulations herein promulgated. SS 


REGULATIONS FOR DELIVERY OF IRRIGATION WATER 
SEU ME EVENS UE SRLGOLLON WALTER 
I. WATER ORDERS 


for water shall be placed with the water office through 
Sunset 2-4351, oz other means, by not later than Friday 
week beginning 12:01 A.M. the following Sunday. All water 
om $:00 A.M, Monday to 12:00 midnight Wednesday will be 
No water order will be refused after Wednesday, but 
be scheduled by tha water office, 


fh fr Oo 


The following information is required for each order: 


eee 


ef head and hours 
erred date 
- of acres to be irrigated, 


. 


WOU Lo In be 


wnen received by the water dispatcher are considered 
except that any water user may cancel his order for 
ix hours of the time he is scheduled to take éclivery 
led or delivery refused, or the water user is not 
© during the six hour period prior to the time water 
or delivery, the account will be chazged. for ten acre feet 
until rescheduling can be 
tished without loss to others in the rotation cycle; hk aa 


other water user in his rotation cycle, preferably the next sched- 

turn, agrees to accept the exchange of water and jthe water dise- 

ean make such excnange within the physical Limitations of the 

the water user making the initial order will be cancelled out 

vie eoceiving the water pas Se charge rel in Secceganee with the 

The 

ponctbuliey. for chaee! er ecn canines is thee of the water user cancel- 
his order Rerusat to accept celive xy of water within 24 hours 


II. WATER SCHEDULES AND NOTICE TO WATER USER | 
t of all water orders by midnight of each Wednesday for the 
week, the schedules of deliveries and order of |rotation will 
>lishe d by the water office and be made available to each water 

ee request. This will be followed by notification two 42) hours 

time of delivery, giving the exact time the_ water weer “be at che 


TIT. DETERMINATION OF CHARGES 


Tne official turn-on time will be the exact time that the turnout 
is opened by the ditchrider , for the purpose of water charges. 


re @ water user will notizy the water dispatcher at jee two (2) 
at 
el 


ore the exact time of cut-off desired and the time specified 


Li ws 


notification becomes the official cut-off time for purpose of 


eneness. Should a water user be requested to keep |the run for 


a 
b 
Ss 


The minimum charge for delivery of water will be one (1) acre foot. 
IV. WATER MEASUREMENT 


ter flow measurement will be recorded at the turn-on time, the 
time, and, so far as practicable, twice each 12-hour shift. 
xvecords will be received and recorded by the water dispatcher 
ecome the official record and the basis for all water charges. 
al elapsed time-and the minimum of all readings for ‘gach 12-hour 
will be used in the determination of quatity delivdred, 


(3B) All changes in settings of turnout gates for regulations including 
turn-on and cut-off will be made by the ditchriders. | 
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sioner, Attn: 400 and 120, Woshington, D.C, 
al Solicitor, Los Angeles, California 
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Exhibit No. 5 


risy eltornoon, 


Colorsdo River for the 


+ — 
& ton percents 


ts f, 


0 


Jt the maeting, in Les Vegas on May 16, 1965, which you ats. 
Scorstary . armowmecd that 4 son pereest cws in Give 

che Colorado River for the romeinger of, 

c& for in my letter to you of Ihy 5, 1964, now is mindstory. 


Ea eae cates es Scie as ete! = eae c 
ore Rave tne responmcioility oF applying this reduction to the 


og atone AST ES < ; 
to whe Yuma Mose Irrigetion ond Drainaze District. 


+, os, <3430+ * 5 Lan 5 
She ton percent cut will be effective dime 2, 1964, ond must therefore 


vetlected in your weter orders submitted on Moy 27, 1664, in 
Our curren operati rocedure, for inclusion as 2 


po mpee sony) aS 


<= the Master Schedule. 


Sie anout of 176,000 sere-2ee% é& for Giversion to th 

irrimtio Dove : icy for the seven-month period 

gume throuck Becoxbor 1g : out vill therefore be reduced 
ere~Zect, to 153,4 You my, of course, . 

OusseSS Shs Sy iwesiisine @ : 6...within the bounéeries 
oF your District. The Bureau of Re ask vact each 


o> even eceh month's, zseéneed by an erditrary 
So long cs the total diverted ct Imperial Den for your 
xe sCvonemonth period beginning > 96h, does not 
& 158,400 2cre-Seet, the cbfective sep conservetion will 


te 


bean achieved in this year ef scant 


i? you Wick to:vary the moathly civersions, please meet promptly vith 
Project iomager T. RB. Mocor of our Mime Profects Office and proviée 
him vith © revised schecule. This schedule shoulé not, of course, be 
made mrealictic by dcforring util Icter months in this year on ue 
Lexge portion of the 17,600 acre-fost reduction. Pleese cubmit < now 
cule of estimated monthly Civersions for the peried June 1 through 
32, 196%, as soon os you hove mot vith Me. Moser, but not 


J11 water ordered for 2 os week by bed pee ferict, ond hace ata 
sor diversion et Innerial will te chorgea to your trtet 
account whether taken or not. ” {sto} Pret pe would resul: % in loss 
o= content in Lake Mead to no purpose, ond in oxcess weter. being 
avalladle to Mexico. 


z anpreciate the special req guirenents for citrus, 
your letter of May 12, 1964, to me. We have fron 
whe Seasiotlity of a sonowhat different nethod of irrigation for 
citrus om the Yuua Mesa, most of which hes now reached a stase o? 
near maturivy. While undoubtedly additional labor cost would te 
involved in a modified systen of irvisation waich até not flood the 
eatese cres, I on sure et rill agree thot es water becomes more ond 
moze st supply these labor ¢o osts inevitably cust be anerecsec. 
maey snell in relation to the cost of replacing water in 
ca from a transbasin diversion. Such tronsbesi mpc 
sod in Seeretary Udoll's Paci Sfi0. Southwest Water F 
ereceialy be required. in the ag sevehomh panei Ba) is incuxdent x 
oF us thet we use the existing supplics with the greatest 5 of fraselity. 
Zperience hes generelly showm shecupactt a “of 5 Reclamation thot 
Closer attention to irrigation practices frequently results in grecter 
mew profit. The cut of ton percent is therefore not considered to 
be in ony monner penalizing to the Yuma Mesa Irrigotion ené| Droinage 
District. 2 | 


ci me if you desire to talk ft resemting Certails of 
uction in woter diversion. | 


Sincerely yours, 


Regional Director 


bes 

Pomiteeionke, Washington, D.C. (In duplicate) Attention: 
Regionel Solicitor, Los Angeles, California . 

Project Manager, Yuas, Arizona 
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YUMA MESA IRRIGATION AND DRAINASE DISTRICT Lif, Yi: 
COUNTY 14% AND 41m AVENUE . RY. 3. BOX 32 Lbeit’7 
YUMA. ARIZONA 
DSARSD OF DinscrToexns T. R MEYER. GEN. mon, 
=. 2. WINZSARGER, Presioent Z. V, CROY, executive secretary 


ZLDON PAULCIN THADD BAKER. ATTORNEY 
CHARLES ©. WAITS 


Ae Be Weat 

Regional Director 
Burcaxr of Reclaxation 
Boulder City, Nevada 


In Rez 196+ Reacheduling of Water 
Dear ng Wests 


Tranks Jor your Letter of Mey 19, 196t, pertaining to the inple= 
mentation of Secretary Udell's ernounced ten per cent cut in water use 
to Lower Colorado River veter users, Since receiving your Letter, our 
Board of Ditectore have had numerous conferences with not only Landownehsy 
but vith our manager, vaternceter, and others in order to concientionely 
revien our water history in the Licht of your request, The conclusions 
2e have reached are reflected in the achedule attached hereto, which has 
been enbnitted to Ile, Mocer, the Yuma Project Nenager, purexant to your 
dizection, ; 


The total proposed water usage tor the rentining sever xontha of the 
yecr neglected by the schedule is 164,380 acte feet, Vou will note that 
ont heaviest water use under thie proposed achedule is for the nonthe o¢ 
Dune, Judy, August, and Septerber nade necesscry be reason of the extrene 
heat, the neo plantings of citrue ard the fornation of the frit, It ia 
imperative that these conthe have the anounts of water Set forth in thie 
echedule, 


In arriving at thie figure we reviered carefully our 1964 water order, 
Fr exaxination of thie order disclosed that the requested order was ectuadly 
ese then cotual uses in 1962 and 1963, hie achedule is conservative 
and in line with the provioxs otek request that you have made to us to conn 


a? 


° . ¢}, . 
econe antes, af at oft sessihte The 196: anhedwle, however, i& veredl- 


[ 102.] 


device, portiertarly vith rcfororce to the conth of Seatechor, chick 
seodee She 106 aehctale ce Listed cb 25,009 cone foot, Thie figure 
inadvertently vee bases unon the cotuel 1963 nee figzne of 24 2598 coke, 
fect, The proposed oados for Sostenbor tailed to tohke into conidorem 
tion the etttone crount of pecsinitetion chich wa extestionsed 4 in Sezte 
exbor, 1953 ce for the dinet Line in sere 96 teocived one particular 
acing all of coprorinately 24 inches, Thia nessceatily acducod our use 
ix this conth, Sizple proof of thie fect de dononetrated bu the cotick 
use in 1962, « @ noraal Septezbor, chorein we utcd 31,304 acre foot, 
. | 
In order to enproach thie probler realictionlly, therefore, and ve 
acssne thet is the only becie you vent to evclucte voter ws0G2) in ont 
scecheduling 90 hove corrected thie error In Line vith Scorcteny 'e 
tAetenent ix Nevada, we have xsod the everece 1962 and 1963 vee oe 
corrected to reflect ax avorcoe Sentexber by eddine 6,795 core \foct for 
thet sonth to crrive at an aercre ecve: ze conths uta figure of 182,664 
cxte foot, le therexpon have arbitesrily aeduood this xeage figure by ton 
per cent to arrive atthe figure chove nazed, or 164,380 core fect, 


So adhere to the propoeed ext enggeeted in your Letter vould penalize 
xe vith a thirteen por cont ext ovcr average use rather then ten per cont, 
as enggected by the Seoretary, | 


In vier of your further pronowmoczent that the Dictrict sill be charger 
chle cith vater ordered, vhether delivered ot not, axther yead of chove 
qveraze tainfcll would be of no benefit to ue ae ce could be cherced vith 
this voter, even though rot uecd, 


Tee echedile it exbzitted, therefore, 2th the understanding that it 
may be varied from tine to tine in owe cockly crdere, commencutate oith 
vecther conditions and thet cater not arderod joe any particular conth vill 
be aveitable for order in Leter conthe, 


Ae you well know, the Yurorltoes ie a closed eyster and every drop of 
voter brought into the district ia put to beneticial use, The Dictrict, 
tines tie tatenover from the United Statec, hee had experienced, competent 
perconnch and has need the cost efficiont cothode to coconsli | concomwation 


cick and cater dolivericr, Vou of exanination 
wae cince the Irrigation District ver ite can works from the 
Burece of Reelazction in 1959, 22 keve ove 
prcxizatoly 1/3 of the Locece proviowely exoeriensed, The ext in ucege, 
therefor, cill have to be a ont in erliurad prcoticce at the individual 
gorz devel, We have no say of honing what the economic egdect thie 
mencake sill have uoon cur distrinty howwwer, ve ne in good coneciense 


going Xo citerpt to abide by it, 


In your Letter you indicate that you feel thet a xore feceible ayeton 
of irrigation chould be cxpdoued gor citut on the Unnadtese, Thie atcte-~ 
Rend te copcrently bared on your turther roflection thet the nat o¢ the 
ime de ina etage of near maturitu, Yhe Unnarilesa de fortuncite in thut 
the citnue grovere in the cree ore renrecontatives of the major citue 
organizations in the country, nationwide in cope, who, with theiz Yeas 
o¢ exocriznce have arrived atthe opti in good cultured practice, The 
aothods exloyed, thrcfor, sedlect the considered pudgnent of sone of 
the moet excoceetul elise orgonigzciion in the county, 


Grom time to tine too, ve have r2anceted thet won visit our dletrict 
2 ‘ 


7 


~ 


to cckuelly drepect the tenuing mati exployed and the erount of nes 
cituis in ender thet vou sould have a better underitenting of owe probleries 
Your ctotenent that the Dintsict hee eeached, in ite development of citzne, 
a dtere of maturity cinply is ot conreet, At the present. time there ia 
aoproxinaiedy 5,090 acres of nas and intornlanted citrus, The onter todd 
for thie acreace necetecridy ie hisher then thet for the more mature areas 
due to cur exirene heat, Low Ainidity, end coil type, With regard to the 
mone mature chitin, dt would be ixvoteible on short notice to change the 
border eveten eaploued, ce eny dieturhence og the coil anrrounding this 
cinne would inreds and deetroy the cituu druit which ia aust beginning 


to cet, ry auch cotion talen at the present time would ree ult ine de~ 


ctrnction of thiz year's cron in order to cove the ixezes This, of course, 


vould bring econcnic diccster to the aree and deopardize the financial 


pocition of the whole district, 


With further retorence to oxltunel puactizes, nev, youns, single 
| 


plorted citme hae heen double bordered cx veed ina nenner desicnod to 


cove water ord dneod up ix 


cd aloaye 24hh be, affective entiid puccticns, sether th 


ae 


We podnt out the chove infouzation 
but to drao your attention to tne ie 


cut in onr water order de exizane 


chound whatnower, She Sesretary | te wt asgines. in @ nociiion whe 


we mitt gamble with tre dutwre of a mlhi-nillion dollar é ! 


pleating int 


County to effect a water conseruction arogcrax designed pAdnoe, tidy to ectiety 


the demands of the upper basin states for filling Leke Mourll, 


We take gpecial note of your Lotter 


: hs ‘ © 
atone recorting spesich problere aud to Scorcivey 
the A 3 


Las Vezas, tay 16, 1964, thet ‘tre door vill elsaus be onck to neers od 


enecicl problens', We wekoone ax onnortuniky to diccsee 7 


. ears : 
ke Ihe Va 


ther vith you and we anggect thet i} at alt poscible a necking be arranged 


' 


dn Uume, where core adegucte dats it cucileble, and you cop perconaily ine 


soect and see the problaz tint rend, 


We vould line to make tt crystal clear tint ve do rot 


fect that the 


Seoretony of theInterion is peeidiel under the ler on under our contract 
én mohing this arbitrary determination, de do not concede) either decedly 


ot factually, that the district ie wasting water ot mabing 


On Mn2lOrOnLL 


wae of woter, The water wer in our dintrict ere econoniber when 4 


agained, the ayaten designed by the Surecx of Reclanation apil tue, cross 


grown, and alinral practice, 


7 


* es | oo) 
The enclosed schedule, therefore, te enbiitted under protest with dull 
reservetion of adh right, or Legel recourse which the Disteiat, ot ite 


fommere may have to contest, on refute euch decizion, 


Sincerets, 


VA es 


of voter and cater delivorice, Vou vith note by exaninetion o¢ the record 
Ros tinss the Irrigation Dictrict tchon over ite con zorke trom the 
Burecx of Reelazction in 1959, 22 have ¢ 

pecxisctoly 1/3 of the Locace proviouely exserionzed, The ent in Kenge 

theteton, ill nave to be a out in exltnsel precrics. at the ee 

fern level, We have no vay ef Rioving whet the economic effect thie 

mancate ith have upon cur dictrints hozawer, ve ore in good conccie 


going. to citerpt to chide by it, 


In your Letter you indicate that you fool thet a nore feceible ayeton 
of tntigation should be ox od gor chins on the Unnatleso, Thie atetex 
sent tt copchently baced on your durther 22, Ylection thet the nost of the 
Kine de in a etece of roar maturity, he Unnedilesa de fortuncte in that 
ine cittne growers in the area one reoreteniciives of the major citwme 
onparizctions, in the country, notion-wide in <cope, who, with theiz yeors 
of exocrionce nave arrived atthe optinn: in good eultinral proction, The 
sothods exnloyed, therefor, resdect the considered prdgnent of sone of 
the set enccecepul olin organizakion in the county, 


Grom time to tine too, 


to cckwelly trepeck the tenning i exrloyed and the arount of neo 


tue in ender thet you sould have a better underiionding of our probleresns 


we chekenent thet ite District hes reached, in ite develonment o¢ citens, 
& tose of maturity einnly is ot comrect, At the ptecent time there ite 
aoproxinately 5,000 cores of nev end intermlanted cites, The vcter toll 
for thie acreace necctecridy ie higher then that tor the more mature anece 

12 Lo our exirene heat, lov hinidity, ad eoil type, With recerd to the 

mone mitnze chitin, dt would be inwoteible on short notice to chars 232 the 
border ey erie ce cry disturbance of the soit aurrounding g thie 
chinne world inode deetioy the chtuu denit which is sane besa 
to cot, ny oe action tchen at the present tine would ee ult an @ den 
cinvction of thiz year's cron in onder to covethe trees, This, of course, 
vould bring econcnic diester to the arec and i deopardize the financial 
pocition of the whole district, 


Mith ¢urther retoronce to exttunel practices, nes, youns, single 
plonted citrme hae heen double bordered ox veed in @ nonnen desicnod to 


° . cir . ° - . A 
cove water ond enced un inris vine deterrininag eriteria hae bean, 


and elvaye vill be, effective enti prucctices, acther than daber coet, 


. > Se rere : | D . 

We point out the chove ixfomzction not from the enirit of argunert, 
but to drar your attention to the fect thet ax arbitzary ten D& cone 
cut in or water onder Le cdinonedy nerealiciio and with no factuad back 


ground whotsower, Yho Seoretary sles nt therefore, ina sosition shore 


we mitt gable with the dutire of a mltin-willion dollar dndustey in ure 

County to effect a water conservation srogia: designed primarily to eatiety 
Sn re gigs 5 | 

the demands of the usper basin states for ¢illing Leke Fogell, 


We take special rote of your Letter with rescad to further dicen 
sions regorting epecicl problene and to Seorcieny lldath's etatanent in 
Los Vegas, fey 16, 1964, thet ‘kre dooe vill elscus be onde to usore sith 
enecicl problens', We weloone an onrortunity to diconee thie mecter tar 
ther with you end we anggect thet i} at alt possible a meating be arranged 
dn Vine, where core adegucke data it aucileble, and you can personally ine 
énect and cee the problaz fine hend, | 


| 
| 
We would line to make it crystal clear that ve do not feck that ihe 


Secretcry of theInterior in jutipied unter the Ler or wider our contrcct 
ix nohing thie arbitrary detowinsiicn, we do not ecneeda, either legally 
ot f¢actually, that the disinict ie wating vairr or making an uneconomic 
use of water, The voter nesrs in our district cre economilced when dxdged 
againet the eyater designed by the Surecr of Reclanation doil tuve, crops 
grown, ant ainurel practicet, 


| 
The encloeed schedule, therefore, Le enbiitted under lnrotest with dull 

noterpakion of cdl right, ot Legel recourse which the District, on ite 

! 


formers may have to contest, or refute euch decicion, 


Sinceretu, 
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Title 


Lands Not Koter Until Omers Thereot 
Execute i erace 

Valuation Excess lands .. 

Excess lands . 2. © 2 ee ee ee eo ow 

Amenément of Federal Reclomation Laws . . ° 

Contingent Upon Approprictions or Allotments of 
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Contract, to be Authorized by Election and Confirme 


See ee eo 
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. . ° ° . 

Reserved Under Section 3737, Revised Statutes. 
Renedies Under Contract Not Exclusive . . 2 « « 
Interest in Contract Not Transferable . . + « e 
Priority of Claims of the United States . . « «. 
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Representatives and Successors of Secrevery end 

Bureau Officers 
tary to Approve Contracts ..- + 
Orgenizesion of District 
Diseriminatvion Ageinst Employees or 
Employment Prohibited . . 
Statement of Opiectives as to 
Conservation .- + - - + + « 


“re ee eo ee © 8 


UNTPED Site 

v. ae ama te od 
STDIRTTIT OF TER INTIRTOR 
Oye ARO Se INTERIOR 


semanener 
a a 


Git aszO? 
GIs 


SLA FROGECT 


MA MESA DIVISION 


Revayment Contract Wi 


co 
t 
5 Er 7 z Dajte 
Tomes (72 a SSE eek = Discs 
Irviratvion and Dro re Diserics 


5 


THIS CONTRACT, made this 26th Gey of ay 
pee ae 


e Act of Congress avsroved dime 17, 182 (32 Stat. 
¢: 


+ 


endatory thereof or supplementary thereto, particularly 
© | 

| 

the Ach of Decasber 22, 1928 (45 Stat. 1057), as amended, the Act of 


> 


| 
Avoust 4, 1939 (53 Stet. 1287), as amended, the Act of July 30, 1947 


(61 Stat. 628), the Act of July 1, 195% (68 Stet. 361), desigdated the 
‘ | 

Interior Department Appropristion Act, 1655, end the Act of Jqnuary 28, 
| 


1956 (Public Law No. 394%, Sith Congress, ond Session), and Title 45, and 


‘ particularly Sections 45-1691 to 45-1698, inclusive, of the fpizone 


between TES UNITED STATES OF AMERICA, h reinatter 


resented by the Secretary of <b 


Interior, hereinofter referred to as th "Secretary", ond YUMA MESA 


| 
TRRIGATION AND DRAINAGE DISTRICT, an irrigation end creinage distxict 


created, omganized and existing under and by virtue of the lews of 
| 


the State of Arizona, and with its principal place of business as Yuma, 
fter referred to es the “District”; 


WITNESSETH: 


5 


Doplanatory Recital 
pena Ve ESE 


Stel 
has constructed or partially 


conssructe now engaged in the operation and maintenance of 


in the Steve of Arizona, mown es 
hercinester referred to as the 
"srogect"; ené 


3. WHEREAS, 3 kereto Gesire to enter into a contract, 


tno lovarstebes 


in accordance with and subject to the provisions and conditions here- 


- 
inom 


inetver set forth, providing, emong other things, for the delivery to 


wae District fram project works heretofore constructed of = supply of 
2%er 


waver for the irrigation of the irrigable lands situate within the 


& not to exceed 25,000 irrigebdle ecres, all of which lends are 
? ? 


SO situave within the Yume Mesa Division of the project, hereinafter 


ath 


S the "division", end for the operation end mainterence of 
ge encé distripuvion works to be utilized in connection with the 
ation of such lends end for the construction, operation and msainten- 

ence of such other works es may hereafter be required for the lends now 
, Or hereafter within the District; 
NOW, THEREFORE, in consideration of the mutual covenants 
herein contained, the verties hereto egree es follows: 
Delive: rg United States 
4. As fer es reasonable Ciligence will permit, the United States 
will, from and efter such time as this contract is binding on the parties 


hereso, fron storage available in Lake Mead, divert: at Imperial Dem and 


2 to or for the District throucsn tre Gile Grevity Mein 
| = 
tion 1099/56.69 of said conal, such quantities bf water, 
wcing all other weters diverted for use within the District fron 
the Colorado River, as may be ordered by the District, the present 
oundaries of which are described in tke exhibit merked "Exhibit A", 
attached hereto end by this reference made a tert hereof, and es may be 
reasonably required and beneficially used for the irrigetion of not to 
exceed 25,000 irrigeble acres situste therein; svoject to she aveil- 
ability of such water for use in Arizons uncer the provisions of the : 
Colorado River Compact and the Act of Decexber 21, 1928 (45 Stat. 1057), 
ssi bjecuton . 


(a) ‘The availability of water for the division 


Act of December 21, 1928 (45 Stat. 1057), end the Act of 


under the provisions of the Colorado River Compact, the 


July 30, 1947 (62 Stat. 628); provided, however, thet the 
quent’ “ies of water « . the District shell de entitled 
to receive under this contract shall nov, in any event, | 
exceed an appropriate anc equitable share of the quantities 
o? weter eveileble for the division, ell as determined by 
the Secretary; 

(>) Executive 4, Seventy-eightn Congress, second 
session, a treaty between the United States of Anerica end 
u i 


the United Mexicen States, signed et Washington on Febrpsry 


3, 19+, relating to the utilizstion of the waters of the 


. 


. 


Coloredo and Tijuena Ri ond of the Rio Grande fron 
Fort Suitman, Texas, to tze Gulf of Mexico, end Executive 
E, Sevonty-eignth Congress, second session, a protocol, 
signed et Washington on November 14, 1944, supplementary 
to the treaty; 

(c) ‘The express understanding and egreement by the 
District that.this contract is subject to the condition 
thot Eoover Dem and Leke Mead shall be used: first, for. 
river regulation, improvement of navigation ond flood 

second, for irrigetion and domestic uses and 
satisfaction of perfected rights in cess of Article 


VITI of the Colorado River Compact epyroved by Section 13 


(2) of said Act of December 21, 1928; and third, for power, 


end furvhermore thet this contract is made upon the express 
condition end with the express covenant that the United 
States and the District shell observe and be subject to 
and controlled by seid Colorado River Compact and said Act 
of December 21, 1925, in the construction, management and 
operation of Eoover Tom, Lake Mead, canels and other works 
and the storage, diversion, delivery and use of water to be 
Gelivered to the District hereunder; and 

(4) The other terms, conditions and provisions set 


Zortk in this contract; 


Provided, however, tnat the maxim rate of diversion et Imperial Ten 
o2 water for delivery hereunder sbsll be five hundred end twenty (520) 
es per second; end provided, further, that the United States 
reserves the right temporarily to Giscontinue or reduce the emopnt of 
| 
water to be delivered to the District whenever such discontinuance or 
re@uction is made necessary for purposes of investigation, inspection, 
| 
replacements, ma: tenance or repairs to any works wootsoever utiliced 
oz, in the opinion of the Secretary, necessary for delivery of water 
| 
‘hereunder, it being understood that as far as fearible the United Stetes 
will give the District reasonable notice in advance of such temporery 
discontinuance or reduction. The United States, its officers, legents 2 
exployees, successors and assigns shall not be lieble for damages 
when, for any reeson whatever, suspensions or reductions in Gelivery 
; | 
of water occur. Subject to the terms, conditions and provisioys set 
Zorth in this contract, this contract is for permanent water service. 


o 


Measurement of 


Mater 
| 
| 
5. he water to be diverted for celivery herewmder will te. 
| 
measured et Inmperiel Tem by means of measuring devices installed or to 


be —ustelled end operated and meintained by the United States; lprovided, 


however, that if for any reason any of said measuring devices gre now 
| 
installed, or if said measuring devices, subsequent to their instella- 


| 
tion, for eny reason fail, in the opinion of the Project Nensger, Yura 


* | 
Projects Office, hereinafter referred to es the "Project Mansgé ", ro 


. | 
operate satisfactorily, the Project Manager will, from the dest information 


| 
| 
| 
| 


availstle, determine the exount of wt hereunder by the 


poe 


Ds nts ae 


estrics. 2 mvrolling devices hereto-~ 
211 tines remain mer the 
ccxuplete control of the United States, whose authorized representatives 
mcy av all times heave eccess thereto over the lends end rights of wey of 
she District. 
Responsidvilisy for 
The District shell hold the United St tes, : 
exployees and successors or assigns harmless from every clein 
for Gamages to persons or property, Cirect or indirect, and of what- 
@, arising out of or in eny memer connected with the control, 
» Handling, distribution or use of all water delivered or teken ~- 
The District shell not of the water delivered or 
= Eereunder on any. lends other shen those arrigeble lends situate 
District end shall not cause or permit eny such use. 


Construction by United Stetes and by District 
RES Ee CY DLSTTECE 


vo the Act of March 4, 1922 (42 Stet. 1367, 1404), 


wne Unived States, at its option, may nerform with funds contributed by 


+e 


che District any construction, meintenence ox ovher work which is not 
ovaerwise provided for by this contract. The United States shell not 

xe any such work unless funds therefor are edvenced by the Dis- 
srict as Girected by the Secretary. The advence shall be acccnrenied 


vy & certified copy of a resolution of the Districtis Poard of Directors 


Geseribing the work to be done end authorizing its verformance by the 


Inited States with the District’s fimds. After completion of any work 
| 
sO undertaken, the United Stetes shall furnish whe District \with @& statee 
ment of the cost of the work done. Any unexpended balance de the funds 
advanced will be refimded to the District or applicd as ovherwise 
directed by the District. 
(b) In addition to the work which may be performed by the United 
States pursuant to Article 7(2) hereof, the United States win, subject to. 
the availability of appropriations therefor, expend rot to Lecgat the sim 
of One Million One Hundred and Fifty Thousend Dollars ($1,150,000) toward 
| 
(i) drainege surveys and investigations and the construction of drainage 
facilities and works which, in the opinion of the Regional Director, Region 


3, Bureau of Reclamation, hereinafter referred to 2s "Regional Director", 


end the District are appropriate in a drainage progrem for the drainage 
~ = o | 


| 
of the lends in the District; (ii) the acouisition by the United States of 
| 


the necessexy vights of way for said facilities end works anc the peyment 
of compensation therefor; provided, however, that sums expended for the 
| 
‘oresaid purposes by the United States subsequent to December 1, 195%, 
shall be reimbursable by the District as part of the aforesaid One Million 


One Euéred Pifty Thousend Dollars ($2,150 7000), and provided, further, 


if drainage works are constructed, the United States makes no warrenty 
| 
such works will be effective for the purpose of draining said lands; 
(iii) the installation in the Yura Mesa Pumping Plant of additional pump 
| 
capacity of not to exceed 275 ¢.f.s.;3 and (iv) the construction of such 
| 


buildings determined by the Secretary, after consultation with the District, 


to be appropriate in connection with the operetion and maintenance of the 


the cost or which, together with 
eranstorred to the District pursuant 
Eundred Thousand Dollars 
Cne Million One Eundred end 
sity Thousand Dollers ($1,150,000) an aforesaid Dwo Hundred & 
s ($200,000), the expenditur rovided for herein, 
the unpaid balence of the general repayment oblign- 
District referred to in Article 1i(2) hereof and shall be 


ted ty the Secretary and repaid by the District in the manner set 


to the provisions of Articles 7(b) and 9 hereof, 
its own cost and without expense to the United States, 
construct, reconstruct, locate, relocate, enlerge, diminish, replace and/or 
anc at all times care for end operate and maintain in good opera- 
ting coadition the works and facilities described below: 
ing devices adequate to measure the 
waver hereafter discharged beyond 
ts Doundaries, such devices to be installed 
uch specifications and at such 
nager may prescribe, and to 
euthorized reoresentatives 
of the United States over the lends and 


she District; 


(ii) Such drainage works as may be necéssery for 


the drainage of lands within the District; and 


Such other works end feci. 


necessary for the District’s serformence of any obd4 


x 


: 
on its pert to be performed; | 
| 


provided, however, that the District shall, in 
and conditions as the Sceretary may provide by n 
for and operate and maintain in good operating condition such works and 
cilities as may be constructed by the United 
7(2) and 7(>) hereof. 
Operation and Maintenance of Constructed Yorks 

8. (a) From time to time, the Secretary, upon written request m2 
the District in the fom resolution adopted by its Boord of Directors, 
will and, in the absence of such a request, may, upon sixty (60) doys' 
written notice to the District, transfer to it and the District stall 
asswee the carc, operation and maintenance of those works and appurtenances 


below Station No. 1099/56.69 on the Gila Gravity Nain Canal, 


No. 1/16.60 on the "A" Canal, as determined by the Regional Director, 


or to de utilized in connection with the carriage o 


| ‘ 
> may appropriately be so transferred at such timc; pro- 
| 


: Fs 3 " | 
a, however, that no such transfer shall be made in the absence of a 
| 


determination by the Secretary that operation of the works proposed for 
: | 

transfer has reached an orderly, routine basis and that the District 

an operating organization qualified to undertake the operation end main- 
| 

tenance of such works and is able to finance such operation gad maine 

tenance on a satisfactory basis. Thereafter, excent as hereiz 

provided, the District shall, at its own cost and without’ expe 


United States, care for and operate and maintein the works t 


’ 


x) 


hereunder in such a manner thet the saze sholl remain in es good and 
eSficiens condition a: equal capacity for tne carriage, control 
and distribution of water, es when received from the United States 
& shold use all practicable setzods to insure the economical 
& beneficiel use of water. In connection with any such transfer of 
works hereunder, the Regional Director shall furnish the District with | 


o2 operating equinment owned by the United Stetes which is deter- 


oy /nim to be evailable for transfer to the District and shell 


20d 
ise the District whether or not the transfer of cere, operation and 
maintenance of the several items of operating equipment will include a 
of title thereof to the District. In addition, the Regional 
hell advise the District as to what buildings are aveilebdle 
provided, however, that the total value of said 
ransfer to the District, as 
the books of account of the Unived States, shall not exceed 
the sun o2 Bwo Eimédred Thousond Dollars ($200,000). the District may 
& resolution by its Board of Directors | 
+ of those items of operating : 
Ss to have transferred to the 
né of the svailable buildings it desires to have transferred 
District. Upon the Geohater of any item of on vereting equipment 
o> building, en amount equivelent kv) vo ¢ value thereof, as shown by 


tke books of account of the United Seates, shall be included in the 


unpeid belence of the general repayment obligation of the District 


referred to in Article 11(2) hereof eng shell ve allocated by the 
Secretary end repaid by the District in the menmner set jout in Article 
l(b) hereof. After the care » Operation and meintanande of any such 
works, buildings or peutic shall have been assumed by the District, 


‘the District shell hola the United States, its officers, agents, attorneys, 
| 

exployees, end successors or assigns, harmless fron every cleim for damages 

+O persons or property, direct or indirect, and of whatever nature, 


arising out of or in any manner connected with the care, operation and 


maintenance thereof. 


(b) I£ in the opinion of the Secretary the District steli 
| 


heve Zeiled at any time, or from tine to time, to perfor sudstentislly 

| 
eny provision of this contract, the United States shall give the District, 

| 
written notice specizying the respects in which the District shel. have ; 
feiled to so perform, and in the event thet the District feils to cure 

| 
such default within thirty (30) dsys following the giving of such notice, 
the United States may, on sixty (60) deys’ writt nobite to the Dis-~ 

| 
trict, resume the control of any of the works, buildings or equinment 
mentioned in subdivision (a) of this erticle and thereafter care for, 
operate ax neintein the seme. The rights of the United States hereunder 
shall not be diminished by reason of the transfer of title of any equip- 
ment to the District end the United Stetes sholl also have the rigns to 
pepe control over any other equwimment then available to the District 
for use in connection with its care, operation end maintenance of 


Be | 
division works, In the event thet notice is so given that the care, 


intenance of th 
tates, the District shall 
advance toithe United States within ten (10) deys after written demend 
vy the Regional Director, she estimated cost of all such care, opera: 
tion and maintenance by the United Stetes, plus fifteen (15) percent 
+o cover supervision end administrative expense » Suring the period 
commencing with the éate that the care, operation and maintenance of 


suck works; Duildings or equimment are to be essumed by the United 


totes and terminating on the first dey of January next succeeding. 


During such time thereafter as the United Stetes shall retain the 
oresion end maintenence of such works, buildings or equipment, the 
-o¢ shell, upon estimtes therefor to be furnished by the United 
ses on or before the Mey 1 “next succeeding the giving of said written 
a, aavence to the United Stetes in two (2) equal installments on 
yar 31 next succeeding said May 1 and on June 30 next succeeding 
the estimated cost of ell such care, operation and 
mointenonce, 15) percent to cover supervision end ad- 
sinisurative expense, for the calender year immediately following seid 
provided, however, thet in the event that the United States 
the core, operation and maintenance of the works, buildings o; 
quinnent transferred hereunder on or efter May 1 of any nee, the 
estinste to be furnished by the United Ste etes for the ensuing calender 


year may be given et such reasonable time es tht Regional Director shall 


Getermine. If, in the opinion of the Sepa Director, the | 
advanced by the District for eny period is likely to be in 
%O pay the cost of all such operation and maintenance vy the 
States plus fifteen (15) percent to cover supervision end adsinistrative 
| 
expense during such period, additional and sufficient sums of money 
shall be poid forthwith by the District to the United States upon 
‘ 

notice thereof and denand therefor by the Regicnal Director. | The surplus 
of any anount so advanced by the District for operation and maintenance 
of such works, buildings or equirment by the United States during any 
period shall be credited on the estimated cost of Operation and meine 
tenance by the United States during the succeeding period. Any surplus 
of eny advances made by the District for operation and meintenance which 
shold remain unobligated for such purpose by the United States as of such 

3 | . : 
time es the care, operation enc maintenance of such works, buildings 
or equinmens are returned to the District shell be refmded to che Dis- 
vrict, or, et the option of the Regional Director, applied egeinst any 


. | : 
obligation of the District mder this contract which may be due at thet 


time. Nothing herein contained shall relieve the District of the cbliga- 


| 

tion to pey, in any event, ell payments under Articles 11 and 12 hereof, 
2 | 
n@ interest as provided in this contract. | 
| 


(c) Whenever the United States shall have resumed the care, 


operavion and maintenance of any such works, buildings or equipment 


wrsuant +o the provisions of subdivision (b) of this article, the 
. * | 


Secretary, upon ‘weitten request by the District eccompanied by assurances 


13 aia 


sovisiactery to hin, may, upon sixty (60) dsys' written notice to the 


So 62525 


Dasvrice, Tevurn the care, operation and maintcnence of any such works, 


Vecvenevy Oem 
vulldiags or equiment to the District wmder the provisions of this 


wy oweney pade 
OnVISaC Ue 


(&) The right of the United States to control the care, 


operation end maintenence of eny such works, buildings or equipment, 


wsns to the provisions of this article, shell continue during the 


y 358 
woe 


ercy=ont period of this contract. 


Keeping Works in Repair | 
9. Except in case of emergency, no substantial change in any of 


wae works trensferred to the District uméer the provisions hereof? shall 


cae cran 
the District without first beving had and obtained the written 
the Regional Director, end the Regional Director's opinion as 


whevher eny chenge in any such works is or is not substantiel shell 


Wee Vee 


conclusive and) binding upon the parties hereto unless determined 
S UE Bs 


concinss: 
competent jurisdiction to have been fraudulent or capricious 


or aroivrazy or so grossly erroneous as necessarily to imply bad faith 


jolearearwy er: ln 


Or now supported by sudstential evidence. The District shall promptly 


ey 


moke any end ell repairs to, and replacements of, all works trans’erred 
? ? 


=a 


co wne terms end conditions hereof which, in the opinion of the 


Car th 
Regionsl Director, are deemed necessary for the proper operation end 
mseintensnce of such works. 


Protection Against Cleins 


10. In the event that any claim of whatsoever nature heretofore or 


hersatser made egeinst the United States results in costs which, in the 


ne 


opinion cf the Secretary, ere wholly or 

pay vo the 

the Secretary determines to be appropriately ae to 

istrict, at such rate as he may determine, in not nore thon ten 
years. 

Payment by District of General Repayment Obligati 

(a) The District will pay to the United States (1) | 

e Hundred Ninety-four Thousand and No/1l00 Dolars 

($3,994,000.00), representing the District's share, pursuant ) the 


Act of January 28, 1956 (Public Lew No. 394, Oth Congress, ona Ses- 


ion}, of the capital costs of all works herevorore plcaea which 
are utilized or to be utilized in connection with th corriagl, Gelivery 
and/or distribution of water to the irrigadle lend of the District. mu 
aaition, the District wilt pay to the United Stetes (2) Ivo Hunéred 
Ninety-seven Thousand One Hundred Sixty-seven and 45/100 Dollars 
(5257,167.45), representing the wmpaid operation and main tenace charges 
ellceable to the lends in the District for the period through) J 9545 

One Million, One Hundred end Fifty Thousend Dollars ($1,170,000), 

| 


nresenting the estimated cost of the drainage surveys and ihvestiga vod 


tions end the Grainage works constructed end which may be io ved 


and the pump facilities which may be instollec in the Yuss Mego Pusping 
Plant by the United States, pursuant to Article 7(>) hereot; (%) Two 
? 


ungved Vhousend Dollars ($200,000), representing the, estimated value 


ngs ond equipment which may be conseructed and/or transferred 
b | 


15 


+o the District pursuant to Article 8(a) hereo?; provided, however, 
if the United States expends less than the emommt set out in subs 
Givision (3) of this article for the purposes stated therein end/or 
transfers buildings end equipment heving 2 lesser value than the anoumt 
set out in subdivision (+) of this article, the District's obligation 
to the United States shell be reduced by an amount representing the sum - 
o= the difference between the emout actuelly expended for the purposes 
set out in subdivision (3) of this erticle and the snout set out therein 
end the difference eeees the value of the buildings and equipment 
actually transferred pursvent to subdivision (+) of this article and 
amount set ous therein. The aggregate of the aforesaid sums totel- 
rg Pive Million Six Eumdred Forty-one Thousand One Eundred Sixty-seven 
na 45/100 Dollars ($5,641,167.45) is hereby designated and hereinafter 
referred to as the "general repayment obligetion of the District". 
(o) | (2) The areas herein designated by the Secretary as 
-Ievigation Blocks 1 end 2 are shown on Exhibit A. The development 
eriod for Irrigation Block 1 will expire December 31, 1957, and the 
Lounent period for Irrigetion Block 2 will expire December 31," 
A@ditional irrigetion blocks may hereafter be designated by 
the Secretery: Water shell be delivered by the United States to the 
tends within seid blocks on a .weter rentel or toll charge basis per 
sere-foot of eer per annum to be fixed by the Secretary each year and 
to be collected by the United Stetes in edvence of delivery of water 


until such tine as the United States shall, in accordance with the pro- 


visions of this erticle es hereinafter set out, transfer to the District 


1G 


the care, operation end maintenance of any of the works used in naling 
waver evaileble to the District, at which time tke prayisions herein- 
after set out shall become operative, or until Article 12 hereof becames ; 
operative, at which time the District shall rake the necessary col- 
lections and shall make advance peyments to the United States pursuant 
+o Article 12. Such water rentel or toll charges of the United States 
shall be established each year Zor the lands in the District with the 
object of collecting within the District such aggregate ok es, in the 
Secretary's opinion, constitutes an appropriate share allocable to the 
District of the totel cost, as estimated by him, of operation and meine 
tenance (including supervision end administrative expense) of the con- 
ponent parts of Imperial Tam and appurtensnt works, Laguna Ibex, end oF 
oll Gila Project works to be utilized by the United States for the 
benefit of any of the lands situste within the District. Such allocable 
" gneve shell consist of: (i) thet part of the estimated cosh of opere- 


sion end maintenance of the component parts of Imperial Tem and eppurcenant 
| 


works and Laguna Dem which bears the same ratio to the totel estimated 


cost of such operation and maintenance as the capacity provided therein 
for the District bears to the total capacity provided therein for the 
| 


District and for all other agencies, end (ii) thet part of ‘the estimated 
| 


cost of operation and maintenence of each of the other works referred to 


| 
ebove which bears the same ratio to the total estimated cogt of such 
| 


operetion and maintenance as 520 bears to the totdl capacity of each of 
+ | 
said works; provided, however, that the District's share of the cost of 
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operating and maintaining the following works shall be computed on the 
besis of the following fractions: 

Gila Eeadvorks of Imperial Don 520/2200 

Gile Gravity Mein Ccnel fran 


Engineer Station 406/25 to 
—* Pa 


FSET OLR eslb Teen mash rests 
Wellton-Mohawk Turnout 2% 


Engineer Station 793718 520/2100 

Gile Grevity Mein Cenal fron 
Wellton-Mobawk Turnout at 
Engineer Station 793/18 to 
Yurs Mesa Pumping Plant at 

' Engineer Stetion 1101/07 520/800 

Yuma Mesa Puzping Plant 520/620 

é&, provided, fliurther, that the cost of power Ubilized in pumping weter 
he Yuma Mesa Pumping. Plant will be ellocated to the District in the 
proportion that water pumped for the District bears to total water pumped. 


. + 


Any woter remtels or toll charges collected by the United States from 
ds within the District as of Januery 1, 1958, which, as determined - 
the Secretary, exe in excess of the costs of operation and: maintenance 
ellocated hereunder by the Secretary to such lends for the period fron 
Sune 20, 1954, to Janusry 1, 1958, shall be credited to the operation 
end maintenance charges payable by the District under Article ]2 hereof.. 


Any deficiencies, as estimated by the Secretary, for the period begin- 


cxly 1, 195%, and terminating December 31, 1956, between the opera- 


end maintenance costs of the United States ellocated by the Secretary 
lends in Irrigetion Block 1 and the water rentals or toll or other 
charges collected therefrom by the United States shall, in addition to 


ell other charges due hereunder, be collected by and repaid to the 
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United States before December 31, 1957, the end of the develoynent 

| 
period for Irrigation Block 1, by the establishment of vater zental or 
toll charges for calender year 1957 for the District as a more in en 


enout sufficient to return to the United States the costs of | operation 


and maintenance allocated by the Secretery to the lends in ae District 
for calendar year 1957, including said deficiencies. Any airterence 

etween actual costs and estimated costs shall be cetermined ty the Secre- 
tary and shell be adjusted in the next succeeding estinate of operation 
end maintenance costs given to the District by the United sexing for 
payment to the United States. In addiv tion, eny deficiencies es determined 
‘by the Secretary, for the same period beginning uly 1, 1954, end ter- 
ninoting Decenber 31, 1956, between the operation and maintenance costs 

of the United States allocated by the Secretary to lands in Irrigation 


Block 2 end the water rentals or toll or other charges collected there- 


Svon by the United States shall, in addition to all other charges due 
hereunder, be repsid to the United Stetes by the District es B whole 

in eight equal semiannual installments as determined by the Secretary, 
py adding one-eighth (1/8) of the amount of seid deficiencies to the 
operation and maintenance advences to de nade semiannually vy the Dis- 
trict to the United States pursuent to Article 12 hereof for cack of 
calender years 1958 through 1961. Any operation and setetual eee deficit, 


as determined by the Secretary, incurred by the United States for 


calendar year 1957 shall be paid by the District to “the United States 


Es 


in tvo (2) equal semiemnusl instalinents on the tasis of the written 
for celend=r year 1958 suomitted to the District pursuant to 
cle 12 hereo? which skeali include the amouns of said deficit. 
Adjustment for overpayments ond for deficiencies between the actual 
costs ond the estimated costs, as determined sy the Secretary, shell 
next succeeding estimate of operation end maintenance 
costs given so the District by the United States for payment to the 
United States; Soites however, that on or before the May 1 follewing 
the close of the Gevelomnent period of each irrigation block the Secre- 
sexy shall notify the District of any deficiency, as determined by hin, 
between the total amount of operation and meintenance costs allocated 
hereunder to said irrigetion block and the total amount of water rentals 
or toll or other charges collected by the United States from or on 
2 said irrigation block during its development period subsequent 
to Jue 30, 1954; the District shall pay such amount to the United States 
(2) eaxal installments on December 31 next succeeding said My 1, 
June 30 next succeeding said December 31. In the event that the 
sates, on or before Deceber, 31, 1957, transfers to the Dictrict, 
ursuant to Article 8 hereof, the, care, operetion and maintenance of any 
employed in making water aveilable to the District, the District 
shall, on the tasis of = written estimate to be made by the Secretary 
and delivered to the District prior to said trensfer, pay to the United 


States prior'to December 31, 1957, in two (2) equal instellments the 


exmount of the aforesaid deficiencies, if any, estimated by the Secretary 


to be allocated to Irrigation Block 1 and the costs of care, operation 


| 
| 
| 
and maintenance from the date of the transfer esough Decenber 31, 1957, 
as determined by the Secretary, for those works likewise exployed for 


. % | 
‘the irrigation of said lands and not transferred to the District for 


its care, operation and maintenance but reserved for care, operation and 


| 
maintenance by the United States, which payments shall be subject to the 


. | - 
same provisions contained in Article 12, including but not limited to 


those covering payments for éeficiencies and adjustments for|overpayments. 
| 


Such estimate shall be established ‘by the Secretery with the object of 
collecting from the District es a whole all costs of care, operation 
and maintenance of all works that are employed for the benefit of seid 
lends but which are reserved for operation by the United st ese In 
the event that the United States, after December 31, 1957, thansfers 23 
to the District, pursuant to Article 8 hereof, the care, operation and 
maintenance of any voce expcyed in meking water evailadle to the 
District, the District shell, on the basis of a written estinate to be 
mede by the Secretary and delivered to the District prior to} seid trans- 
Tex, advance to the United States prior to the end of the calendar year 


in which the transfer is made, intw (2) equal insteLiments, | all as 
| 


determined by the Secretary; the costs of the care, operation and meine 

tenance of those works likewise employed for the irrigation be seid lands 

and not transferred to the District for its care, operation eo meinten- 
ance but reserved for care, operation and maintenance by the United States, 


es well as the amounts provided for herein to cover delinquencies for . 


pricr years.. Appropriate allowance will be made in the estimate for 
the advence payments to the United States made by the District pursuant 
so Article 12 hereof, the provisions of which shell cover payments due 
United States following the year in which she care, operation and 
maintenance of works is transferred to the District, including but not 
iinited to those provisions covering payments for deficiencies and 
adjustments for overpayments. . 
ii) ‘he general repayment obligation of the District 
shell be allocated by the Secretary to the lends in Irrigation Blocks 
i end 2 es follows: All of the lends within the District in Irrigation. 
Blocks 2 and |Z clessified and placed in Cless 2 and in Cless 3, according . 
so the "Lend Classification Report, Unit One, Yuma Mesa Division, Gile 
Project, Arizona, May ighg" » &8 amended, copies of which ere on file in 
she ortices of the District, Regione] Director, and the Project Menager, 
shown on Exhibit "B" entitled "List of Lands end Land Classes in the 
District", attached hereto and by this reference made a part hereof. 
ssifications shal. not be sobiject to change during the repayment 
period of this contract. Subject to the proviso hereinafter set out in 
subperagreph (iti) of this article, the Secretary shall determine the 
ebligetion of ‘each irrigstion block by apportioning the general repaynens 
obligation of the District emong the eforesaid land classes as herein 
Sey Out. Tic, allocation of those portions of the general repayment, 
obligetion of the District set out in Article 11(a)(1) and-10(e)(2) 


against each acre of Class 2 land shall be Two Hundred Seventy-three 


and 69/100 Dollars ($273.69) per irrigable acre and against each acre 


‘ 


22 


[ 130 J 


of Class 3 land shell be One Eundred Twenty-five end 90/100 Dollars 
| 


A | 
($125.90) per irrigable. acre. The remainder of the general repayment 


CLligetion of the District shall be allocated equally Paes each 
ixzigetle ecre of lend in Classes 2 and 3. No portion of sake obligetion 
srall de allocated to lends not included either in ween Blocks 1 
oz 2 for which no irrigetion works have been constructed. aig portion of 

. She general repayment Obligation of the District sllocatea to Irrigation 
Block 1 is Three Million Four Eundred Sixty-three Thousand Nine Eméred 
Six and 81/100 Dollars ($3,463,906.81) and the portion thereof allocated 


‘to irrigation Block 2 is Two Million One Eundred aici Thousend 
Swo Ewmdred Sixty’ and 64/100 Dollars ($2,177,260.6%). In the event the 
United States does not expend the emount provided in Article '23(e)(3) 
nereo? for the purposes set out therein and/or does not transfer to the 
District buildings and/or equipment in the amount provided to: in Article 
_2(a)(4) hereor, the Secretary shall notify the District in writing of 
the extent to which the general sepayment obligation of each irrigation 


block is decreased, 


(444) ‘The general repaynent obligation of the District 


sboli be paid in successive annwel installments et the retes pet out herein, 


Zach ennuel installment may be paid in two (2) parts. ‘he first hel? of 

each such annual installment shall be due end yeyable on or before each 
Januezy 1 beginning with January 1, 1958, for the lands in Irrigation Block 
1 end on or before each January 1 begining with January 1, 1962, for the 
lends in Irrigation Block 2. ‘he second half of.each such annual insteliment 


2 ze and payable on or before the July 1 following each such 
Canusry 1. For the portion of the general repayment. obligation of the 
District allocated to the lends in Irrigation Block 1 the District stall 
zuy the United States annually as foliows: Seventeen Thousand Three 
Eunéred Nineteen and 53/200 Dollars ($17,319.53) Zor each of the first 
ten (10) calendar years commencing Jenuary 1, 1958; Thirty-four Thousend 
Six Eméred Thirty-nine end 07/100 Dollars ($3%,639.07) for each of the 
second ten (10) calender years thereafter; Seventy-three Thousand Six 
Eiméxsed Eight end 02/100 Dollars ($73,608.02) for each of the next forty 
(30) colendex yeers thereafter, or util the full amount of the general 
repeymens obligation of the District allocated to said lands has been 
paid, whichever is sooner. For the portion of the generel repayment 
obligation of the District allocated to the lands in Irrigation Block 2 
the District shall pay the United States annually as follows: Ten 

usend Eight Eundred Eighty-six and 30/100 Dollars ($10,886.30) for 
each of the first ten (10) calendar years commencing Jenuary 1, 1962; 
Tyenty-one Thousand Seven Eundred Seventy-two and 61/100 Dollars 


(521,772.61) for each of the second ten (10) talendar years t Z5 


Forty-six Thousand Two Hundred Sixty-six ond 79/100 Dollars ($46,266.79) 
Zor each of the next forty (40) calendar years thereafter, or until the 
fulk emount of the general repayment obligation of the District allocated 
to said lends has been paid, whichever is sooner. In addition to ell 
other charges’ provided for herein, and subject to Article le) hereof 


end to the proviso hereinafter set out, the District shall levy .2ssesszents 
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LANDS OUTSIDE IRRICATION SLOCKS 2 
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Section 16 a 
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ion 30 
Ssction 351 
Section 32 
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Township 10 South, Rance 24 West 


Section 24 : 433.0 
Section 25 633.0 
ae 579.0 
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447.0 

445.0 

600.0 


TOWNSHIP TOTAL 77.0 3,361.3 


Township 11 South, Renze 23 West 


Section 5 — 293.9 


Section 6- 625.0 


TOWNSHIP TOTAL 918.9 
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CONTRASTS AND MORTGASES COVE! 


Yortrarors 


kagler and Mary 5. Engler 


Eagier and Kary E. onglor 


Jona W, and Lura 0. Urbach’ 


Richard *, and Jooephine Lynch 
Francis H. cad Florence B. Martin 
Yeerks H. and Murriel S. Sales 

Ka. F, and Mellio Mao Montgonery 
Wilson and Dorothy Zoach 

bverett L. and Hartha RB. Booth 
Robers D, Woodzaa 

Ysgan and Catherine Tillman 


Perl V. and Irone H. Fuller 


dD. E. ant Voraa 8, 0'Comoell 


Svorett E, and Floreace I, Peterson 
Frapeds W. and Mary R, Cochrane 
Eugh 5, and Aura Belle Johnston 
Ray J. and Baron S, ‘Made 


John 3. and Heariotta M. Ratlife 


Sveroze E. and ums Lou Starley 
Cnarlos 5, ané¢ Mildred Waits 


Gorald L, and Frances R, Didier 
Joba and Mary G, Cardner 
Richard W, and Joann W, Livingston 


Willies L, and Myrtle A. Gunlock, Jr. 


Robert H, and Dolores Fran 


Raymond C, and Florence walker + 
Frod B, Gregg 


© oem fot Inelwte 
ony 


Any dalinsietoa oe 


Deserintion = All G. &@ 5. ut. MN. 


Lot 3 and Stina, Sec. 2, 7.9 5S., Re 23 We 


Salxad, Sec. 2, T. 9 S., 2. 33 We 


F.U. "5" (Lot 9, winniSth, NndSweSed, & E2Sh: 
Sec, 6, 7.9 5S., 5, “22. 
S53, SiNEiSuS, Stdsalsed 


3), Sec. 6, 7.9 S., K 22 


2 
led 


| 
), Sec. 22, 7, este R, 3 W.,| and 


| 
ind» Sec. Vo Fe 9 Sey Be RB May 

3a | 
FLU, "Le (shad, Sec. 8, an See. D4 
7.9 S., 8. 22 0. | 


PLU, wa" (Suid, NISEE, WESKESES and MuSERSEL), 
Sec. 12, 7. 9 S., Ke 23 We 


F, U, "5" (Siswi, S3SWESES and NwSwiSt3), Sec. 22, 
7 9S., 8 Bw 


FLU, "GY (Lot 4, SELSWS,) Sec. 7, . | 
79 5., 8 22 | 


. | 
U. "NY (EXSWE, See, 8, and SwiSE3, Sec. 7), 
7 9S., R 220, | 
| 
S. "MY (SELSES, Sec, 7, and WiSad, Sec. 8), 
9S., R 225. 
U. "AM (EANSS and SULNES), Soc. 18, T. 9 si, R, 22 W. 


U. “HY (Lots 7, 20, 22, and SuLES, Sec, apt tT. 9 S., 
23.W., and NwinEd, Sec. 18, 7.9 S., K. 22/h.) 


U, "4 (Lots 1, 2, and SEiNi2), Sec. 18, *, 9S., 
22h. 


bes pe 


. 


U. "A" (Lota 2, 4, SESMEA and uvise3), se, 33; 
9S., 8 3 8, 


oa 
ee 


U. “BY (Lots 2, 3, NuzNsd, Soc. 
and nezseiseé, Soc. 22), T 9 S., 


| 
U. HC* (SWh), Sec, 13,7 9S,% Bae | 
i 


F.U. "DY (SiSES and NutSbd), Sec. 13, T. 9 SL, BR. 23 We 


U, "D* (Lots 3, 4, Soc, 18, ané Lots 1, 5,/Sec. 19), 
9S., B, 22 4, 


U. 9S" (Edsws 


U. uF* (Eksrs and NniSst), Sec. 18, 7. 9 Sh & 22m, 


F. Us "A" (Lots 6, 7, EaNad, NANESwL and sstinised), 
Soc. 19, T. 9 S.y Re BR 227W. 


F.U. "A" (Lot 2, Binet, wanndsEd and nebssish), 
Sec. 2, 7. 9 Ses RB We 


FLU. ©D" (Lot 2, EANwh and NKINES), Soc. 24,| 
7. 9S. Re 23 We 
PLU, HO" (Wied and NwdSKE), Soc. 24, 7. 9 s, 
F.U. mae eRes, NiSMINES, SWESWANES, and MKESERNSS), 
See, 23; 7: 9 S., Ro 23 We 


dnlegaet Usseauin, 


and SuiSt3), Sec, 18, T. 95) RQ. 22 we 


2% BY 


#Unscerucd 
Balance 
as of 


Jan. 2, 1956 
> 7,165.00 
3552-40 


22,226.90 
9,523.60 
4,320.55 

10,396.80 
4,021.20 

12,298.50 
9,557.20 
64942209 
4,579.40 


4527250 
210,336.50 


4546.55 
10,156.20 
20,033.20 


8,650.60 
23,475.70 
20,595.79 
32,7400 
10,314.50 
20,327.50 
13,167.90 
23,242.29 


21,997.90 
10,405.80 


20,525.50 
[191] 


ee 


Syycare up 
SXhsSIT MC# 


accrued 
once 
as of 


Morts3rors Deseripston = 422 G2 Rv ist gan. 2, 1955 


Eicon V. and Myrtle Pau 


- Ue #5" Gndsas 3, WS, 353 one Eiszisxt) 


F, $ 
Sec. 33, 7.95S., 2. 23 a 9,605.70 


Spnreiz and Mors Spoiser . U. "ce (wis aSE3, 
Sec. 23,7.95., 2 20,622.70 
Sverett L, and CQmalene Miller ™ (EAsee _SiSSiEz, NSZSEINES and 
‘ SSiSainz2), Sec. 23, 7. 9S S.,% Ba, 20,269.00 ; 


iD" (ElSw= and Swisws) cS. 24, 7 . A 20,622.60 


1,422.00 


Relen wWillta=s-Poote 
9,035.50 
vanes M. Brown Jr., and Juanita Sow S*, Swhind, WaSwd and SEiSK3), Sec. 9, 2 

23 We 33,294.80 
ale X. Scott Us "CO" (NUNES, Sec. 34 and SES! 
9S.,2 Be, 7544055 
Stanley C, and Marian Leo McDonald - 5 Eines 6,926.49 

Travis &. and N. Allene bhite uv AXES ¢ wueNEh, Sec. 2), 
7,640.39 

Sxton H. a6 ssther W. Jones : Sec, 2 S22, Soc. 22), 
7,59L016 

Earl S, ond Kelea A. Johnson 3 33 ‘ShES, Soc. 22), 
8,262.23 
Scsuel N. and Ida S. Spry nESHS Eixuicud, S n5:t. Se, BR, Bw. 5,230.90 


elomer ond 


Frances L, Trussell ve egeisws R Bw, ‘ 4544.10 : 
Everee J. Yason 3, S boy G26 uae Soc, 22), : 
75703 0&3 
Crcuse M. and Mary I. Roo , 2 : Sec. 27, MEiSEL, Sec. 21), 
3% 1412.08 
Orville D. and Pearl E. hood Ue 8D" (x: Sec. 27, Magswh, See, 22), 
9S8.,% 36 "2,657.95 
Be "CO" (Elsus ant Sw3Sub), Soc, 22, T. 9 S., RB. 23 We 210,545.30 
and Loura M. Scarbrough, Jr. ? Sus, Soc. 27, and SEzSzi, 2), 
7 yhe27 TL 
na Yarylouise Throne Us (Nix, Soc. 34, and SuiSss, 
i %. 338 y 7,653.4 
8. and Alaa G. Flood, ux, 2” (ai 33, and SSiSu3, Soc. 
9 S., 2 3a ae 7,798.52 
saa Hyats U, "5" (Wines and Sxised), See. 28, .95S., 2. Bw, 79730079 
Varginta 3B. West A NEES cad NiswiNES), Sec. 28, 
Q ‘, ca 
iL. ant Prences S. Morris F. S. "Ce (uinnd, Sec. 27, end SISEINE2, Soc. 28), 
7%729S.,8 BW 8,729.79 
Cnorles A. and Virginis L. Watson 7, U. v5" (Sluaz and SwlNzd), Soc. 27, 7.9 Si, Be BD We 210,432.90 
Mozaon W. and Acdravean I, Sherata FP. UL "A" (EINES and LuENES), Sec. 27, 7.95S., 2B Bw. 20,233.20 
Sormin 4, and Hylon H. 2ceves — azé UWREESES, Soc, 28, 7. 9 S., 2. Bk, 2,493.00 
#2 John and Imelda Ferncades EiSzz WiSSzers, Sec, 28, 7.95.,8, Bw. 3,605.38 
3. M. ond Pearl M. Phillips nan aad EASSISES, Soc. 23, 729 S., BB we 2,322.27 
Seng Mery Jane Curtis FLU, "am (Eisut, Sec. c, and Miswt, Sec. 9), 


© Fe, Oo. Aa reo KAN 
comet tertile J. Wandley Pe. U, ene (rb4 ane Wien), Seo. 8, 7. 9 Se, he 2a Ww, 2,229.35 


Unacers « 

Balance 

as of 
Mortcacors Deseriztion = AID G, & S. 2. 7.2 | Jana, é 

Coyho Wayne anc Sibel Faye Turner WA" (EzNad and SwiNnt), Sec. 17, 7. $ 6,052.25 

Hsrole J. and Ruth R. Harkey "BM (Sut), Soc. 17, 7.9 S., & 22 We - 29,068.60 


Mack Sates and Carroll L, Cates U. "A" (Lote, ib, 28, Suid and Sue), Sec. 2, 
98., 2. We 2,095045 


Borman LeYatre and Ruby M.L. Seanans U. 8A" (Suz), Soc. 25,7.95., 2 BW. | 2,775.29 
Witlian MeCart and Anna U. Waldrip Us "GY (Ziuwe and Eiswh), Soc. 28, 7 9 Sey 28,495.20 


Ralph B. and Yaczs J, Nixon U. "A® (SES), Sec. 33,.7.95.,8 BN. | 9,689, 


Bernard A. and Joanette BR. Connolly ?. Be wpe ne he ‘ S, pisuise2, EWESHESKS 
Ande SEXSKA. » Soc. 33, T. 


John Dean ond Marjorie 4, Hemphill ?. U. "A" (SES), Soc. 34, 7. 9 S., B. B We 


8,485.62 
7,822.75 
4. X. and Delza D. Harvick PF. U. "BY (Sud), Soc. 34, 7.9 5., 2. 23 Wy 7,820.25 


Xurrel B. and Maggio X. Faulkenberry U. “AM (Lots 3, 4, Sxinwd and SEiNKA), Soc. : 
10S, 2 23 WwW | 2,346.35 


Lawrence A. and Justine L. Lenke U. "A" (Lots 1, 2, 3 cnt 4), Sec. 3, 7. 10 rs BBW. 5,996.57 


Avusted M, end Joon Y, McXinney U. MEY (Siuus and W2Sws), Sec. 3, ZT. 0 s.,) . i £,007.72 
Porricol 5, and Helen L. allen US. ce ($2353 cad 52823), Sec. 3, 7 10 s.,| 109.05 
John F, and Elizabeth L. Anderson U. “D* (Sisvi ona SISES), Sec. 3, T. 1058., 2a Perel 


Spencer X, Laxb MAY (Loto 1, 2, SWINE and SEiNEZ), Sec./4, Te 20 Se, 


u. 
Bw | : 5,138.88 
Lyssa T. and Myrtle I. Cox i ag tg Rta 9, lL aad Staxad), Soc , 

T. 10 S., B23 9602040 


Wilvur ane Margarot Moore 3. U. "C8 (SEA), Sec. 4, % 10 5., 2. G 9,675.72 


Alvin ond Rosa H, Lindsey : ea" (352), Sec. 9, 7. 103., B. GW 7,664.82 
Bust T. and Floreace B. Gilpia wu (SEL), Soc. 9, T. 205., 2, BW, 65423.00 
Eonett L. and LeColia F, Merkloy @a" (x4), Bec. 20, 7 105,, 2, 3h. | 2,655.30 
Yatton G. Stafford 4B" (sub), Soc. 10, T. 20S,, 2. B We 2,595.85 
Ecconust E, & Nadine Winebarger - "0" (Suk), Soc, 10, 7.1205.,2. Bw. | 2,645.95 


Doncld X. and Thoresa W, Edwards "D" (SE3), Sec. 10, T. 10 S., B, 23 We 2,653.65 


| 

| 
Doneld MN. snd Dorothy J, Tuttle U. "2" (weiss, MadNus, sulsad, sutsud ss u 
10 S., 2. 23 We 2,246.25 


Hosoz McRae & Lorrayne V. Whitten FP, 0. sA® (HAEUNEiNAd, Wixsaund, seb, Suiwud, 
Skbeishy, and NASuESKE), Soc. 22, T. 20 8, sf" 2,314.3 
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PUBLIC Unt il in Gils ond iver Meridien 
Se 


Past portion of i : e <= 3B Main right-of-way 


eeions of Lots 10 sna i 


Cancl right-of-way 


-of-vo 
Sei SOR smisin HSH rly 


S2ah riswpmh pls 


Zownshin 10 South, Rance 24 Vest 
a en, REESE St Vest 


1 1 fd Io 
Ow do 


ew) 


Wu) 
Mn 4. 


+ Tact 


Tomsnip 11 § fenge 2h West 
ee nee ot Best 


morth of the International Zoundary Line 
north of the Internation? Soundsry Line 
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Exhibit “E" ° 
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LANDS UNDER THE DISTRIBUTION SYSVE NOT HERETOFORE LISTED IR PUBLIC NOTICES ANNOUNCING AVAILABILITY OF WATER 


South) (lest) — Section Description —__ 


Lot h 
SELSU 


Gross Acres 


39.53 
ho 8 


(That portion lying east of the B Main Canal R/W) 
(Yhat portion lying east of the B Main Canal R/V) 


Lots 10 and 15 (That portion lying east of B Main Canal R/W) 


sEisyL (That portion lying east of the B Main Canal R/) 


pase -40,53-———- 
40,00 
1-7 


0.20 
40,27 


50.1 


hg,52 
‘42.32 


4o.ho 
40,30 
40,40 
10.4 


17.3 


LIS? OF LANDS ABOUT WHICH DISTRICT VILL BE CONSULTED PRIOR %O BUREAU ACTION ‘“HEREOW 


a es RE 
Pomship Range . 
(South) (vest) Section Description Gross Acres 
pe Leda Sls OMe a Gross Acres 


— ne oan oY 


9 23 E3E}, suineh 200 
9 23 suisk} ho 
23 E3NEL, EASE, . 160 
23 E2NE., NEISEL, EASEASER, EWWZSEASEL 
23 . wana} 
23 2 Lot 2 17 
23 That portion of wanv} lying east of B Main Canal RA 50.1 
Lot 1, Sine} . : 121.1 


Those portions of Lots 10 and 15 lying north and east of .B Main : 
Canal RAt 10.4 


That portion of SERSu} lying east and south of B Main Canal RAI - 17.3 


UNLT=O 


DIPLREST 


ite. Level! 0. Weeks, Manegor 


Cosckells Valley County Wetor District 
Cosshclla, Califoraia - 


Dear Mr. Weekss 


~. 


In annomeing at Las Voges ca Mey 16, 1964, thet he hed directed the 
Burcau of Reclenstion to secure ao ten veccant reduction in civersicas 

of water from the Lower Colorado River during the seven months beginning 
Jenc 1, 1964, the Seerctery of the Interior also ennomecd thet specicl 
consideration would bo given to hardship eases or special problecs whick 
cient crise in the implezontstion of his order. As Direstoz of 

Region 3 of the Burcau of Reclanztion, I was given the responsibility 
for moking adjustments in hardship eases. : leas 


| 

Waem the reduction was ordevca it was entielpsted that improved 
water management practices wall within the capabilities of the operating 
ontitics would perait the scdustion to b ad without hatdship 

to individusl irrigatozs. The D : Burces rezain cone 
vineed that s ten percent redust: Lezads River diversions 

con be efScctusted during t jon wonths of this calcndas 
yoat without adverse offset spon the ccomt of weter available to 

faznors fcr ireigating ond aatering growing crops. It was not, end 

is not, the intention of the Scorotery of the Interior or of the 
Euscou of Roclemction that the reduction in diversiozs be epplied 

2 such mommor es to result in ixpcirment of crop yield to amy individual, 
cendavds of sound water conservation do uot scquire that indivicual 
ezop losses eccur. 
‘ | 

Esch eatity ond individcal wetes uses must however ecatinee 26 eaploy 
the cost prudent methods to utilice the quantity of water availeble - 
tatex the reduced schedule of civezsions. Covicusly cdditicasl 
water will be available for cclivery to moct individsal hardship 
cases if any develop. Therefore, I 2m asting that cach entice 

kcco in close touch with the Bureau in créo> that effective and 
tincly ection can be taken to assure that individusl needs or 
while at the sema time over-diversions, excess dcliverics, 
forms of veste ere kept to a ninimm, 
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(HEADING OMITTED) Civil Action No. 1551-64 
| 


AFFIDAVIT 
Washington ) 
) SS. 
District of Columbia ) 


THEODORE H. MOSER, being first duly sworn, deposes and says: 


Iam the Project Manager, Yuma Projects Office, Bureau of 


Reclamation and have acted in said capacity since February 1964. Prior 


to my appointment I served as Deputy Project Manager of the Yuma Pro- 
jects Office since September 1963 and Assistant Project Manages: Rio 
Grande Project, El Paso, Texas, from 1957-1963. Iam lbewatate Civil 
Engineer and registered Professional Engineer in the States of Kansas, 
Texas, and New Mexico. Iam a Fellow of the American Society of Civil 
Engineers and a member of the United States National Committee, Inter- 
national Commission on Irrigation and Drainage. Iam re and have been 
since 1948 directly engaged in irrigation and drainage operations on large 
irrigation projects, as anemployee of the Bureau of Reclamation. 

The Yuma Projects Office of the Bureau of Reclamation which I 
head is under the administrative jurisdiction of Region 3 ofthe Bureau 


of Reclamation headed by Regional Director A. B. West, whose head- 
| 
quarters are at Boulder City, Nevada. As Project Manager, Yuma 


Projects Office, I supervise all Bureau of Reclamation construction, 


operation, maintenance, and drainage operations in the Yuma, Arizona 
Exhibit II 
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area. In addition, the Yuma Projects Office is responsible for the 
administration of major water delivery contracts between the United 


States, represented by the Secretary of the Interior, and the various 


water users' organizations in the Yuma area. These include Imperial 
tia 


Irrigation District and Coachella Valley County Water District in Cali- 
fornia; the Gila Project in Arizona consisting of the Wellton-Mohawk 
Division represented by the Wellton- Mohawk Irrigation and Drainage 
District and the Yuma Mesa Division, the latter division in turn com- 
prising the Yuma Mesa Irrigation and Drainage District, the North Gila 
Valley Irrigation District and the Yuma Irrigation District. In addition 
Iadminister Departmental water delivery contracts with the Yuma Auxili- 
ary Project represented by Unit "B" Irrigation and Drainage District and 
with the Yuma Project. The Yuma Project comprises the Valley Division 
in Arizona represented by the Yuma County Water Users' Association and 
the Reservation Division which is in California. The Reservation Division 
is operated and maintained by the United States under my direct admini- 
strative control. These contracting entities comprise a total of approxi- 
mately 800,000 irrigable acres. In addition, Iam responsible in part for 
the fulfillment of the obligations of the United States to deliver water to 
Mexico under the Mexican Water Treaty, proclaimed November 27, 1945. 
Water for the California contractors and for the Valley Division 
of the Yuma Project is diverted from the West end of the Imperial Dam 


through the All-American Canal. The Imperial Dam, located approximately 
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eighteen miles northeast of Yuma, Arizona, is primarily a diversion 


structure, and is capable of storing only about 1, 000 acre-feet of water 


(an acre-foot of water is that quantity of water which would cover one 


acre of land with one foot of water). 


Water for the Gila Project, Arizona, of which the [Yuma Mesa 


Division is a part, is diverted from the east end of Imperial Dam into 


the Gila Gravity Main Canal. Water is then diverted from 


the Gila 


Gravity Main Canal for the North Gila Valley District, and then for the 


Wellton- Mohawk Division of the Gila Project. (The North 


Gila Valley 


District is part of the Yuma Mesa Division of the Gila Project, which 
| 


also includes the Yuma Mesa Irrigation and Drainage District - see 
| 


attached map, Exhibit 1.) Approximately 20 miles below Imperial Dam, 


the Gila Gravity Main Canal ends at the Yuma Mesa Pumping Plant. Here, 
| 


the water is lifted by pumps for the Yuma Mesa Irrigation, 


and Drainage 


District (also a portion of the Yuma Mesa Division) and folr Unit "B" 


| 
Irrigation and Drainage District which makes up the Yuma 
| 


ject, a distinct and separate project from the Gila Project. 


Auxiliary Pro- 


The Act of July 30, 1947 (61 Stat. 628) commonly known as the 
| 


| 
Gila Project Reauthorization Act, reduced the area of the Gila Project 


",,.to approximately forty thousand irrigable acres of land (twenty-five 


thousand acres thereof situated on the Yuma Mesa and fifteen thousand 


acres thereof within the North and South Gila Valleys), or 


such number 


of acres as can be adequately irrigated by the beneficial consumptive use 
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of no more than three hundred thousand acre feet of water per annum 
diverted from the Colorado River, and as thus reduced is hereby re- 
authorized and redesignated the Yuma Mesa Division, Gila project..." 

On May 26, 1956, the United States, represented by the Secretary 
of Interior, entered into a repayment contract with the Yuma Mesa Irri- 
gation and Drainage District (Exhibit 8 attached to Commissioner Dominy's 
affidavit herein). (Exhibit 2 has been deleted.) This contract is admin- 
istered by me. 

The contract provides that: '4. As far as reasonable diligence 
will permit, the United States will ... divert at Imperial Dam and de- 
liver to or for the District through the Gila Gravity Main Canal... such 
quantities of water ... as may be reasonably required and beneficially 
used for the irrigation of not to exceed 25,000 irrigable acres situated 
therein ..." '(a) The availability of water for the division under the pro- 
visions of the (Colorado River Compact, the Act of December 21, 1928 
(45 Stat. 1057), and the Act of July 30, 1947 (61 Stat. 628); provided, how- 
ever, that the quantities of water which the District shall be entitled to 
receive under this contract shall not, in any event, exceed an appropri- 


ate and equitable share of the quantities of water available for the division, 


all as determined by the Secretary ...' "(d) ... Provided, however, that 


the maximum rate of diversion at Imperial Dam of water for delivery 
hereunder shall be five hundred and twenty (520) cubic feet per second; 


...'' (underscoring added) 
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| 
| 
Ican assert.that, with the exception of a few scattered days 
in the last eight (8) years in which insufficient water may have been 
available at Imperial Dam for all water users, there has been no period 
of time when the Yuma Mesa Irrigation and Drainage Diptrict was unable 
to obtain all of the water it ordered to be diverted. On the other hand, 
there have been many more days than this when Yuma Mesa Irrigation 
and Drainage District was permitted to obtain more watee than it originally 
ordered, at such times as additional water was available at Imperial Dam. 
Since June 1, 1964, when the water diversions wane curtailed pur- 
suant to the order of the Secretary of the Interior, the eer show that 
more water has actually been available to and diverted by the Yuma Mesa 
Irrigation and Drainage District than has been ordered by and scheduled 
| 
for the District. This is demonstrated by the attached page entitled 'Yuma 


Mesa District: Master Schedule and Diversions for June 1964," (Exhibit 


| 
3) which is the record of measurements of water diverted by the District, 
| 


which record is received from the District and maintained by my office 

as a part of our official duties. Thus, the quantity of water ordered by 

the District has not been curtailed. 
As noted above, the administration of the aforesaid repayment 

contract of May 26, 1956, is the responsibility of my office. As is ex- 

pressly provided by the above-quoted proviso of eaeiele of the District 

contract, the maximum rate at which water may be diverted at Imperial 

| 


Dam for delivery to the District is 520 c.f.s. To measure the rate of 
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diversion at Imperial Dam, which is approximately 20 miles north of 
the pumping plant from which the District pumps water for delivery to 
its lands, requires the District to absorb the losses attributable to the 


transmission of the District's water from Imperial Dam to the pumping 


plant. Nevertheless, the District has not been charged with those trans- 


mission losses in the past, although they amount to approximately 26 cfs. 
Stated another way, 520 cfs measured at Imperial Dam is the equivalent 
of 494 cfs at the Yuma Mesa Pumping Plant. Therefore, the District has 
been and is actually receiving and diverting more water than it is entitled 
to under the explicit provisions of the contract. 

Regional Director A. B. West, pursuant to the directive of the 
Secretary of the Interior, by letter dated May 19, 1964, (Exhibit 6 attached 
to Commissioner Dominy's affidavit in this case) notified the District that 
the diversions for the seven-month period of June through December 1964 
would be reduced by 10 per cent to 158, 400 acre-feet. By letter of May 
28, 1964, (Exhibit 7 attached to Commissioner Dominy's affidavit in this 
case) the District requested that an adjustment be made for the unusually 
heavy rains in September 1963. The District requested an amount of water 
before applying the 10 per cent cut, based on the average of the actual usage 
during the last seven months of 1962 and 1963, with September 1963 adjusted 
to the same amount as September 1962. By this method of computation and 
based on the District's figures, the 1964 seven-month schedule was listed 


as 164, 398 acre-feet. 
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The District also included in its requested amounts of water for 
diversion at the pumping plant, a quantity of water equal to the amount 

of tile drain effluent used for irrigation within the District. By my letter 

of June 19, 1964, to the District (Exhibit 4), I corrected the diversion 
figures to exclude any amount for tile drain effluent, whigh constitutes 

a re-use of water, rather than being a part of the river diversions measured 
at the Yuma Mesa pumping plant. The corrected diversidas totaled 181, 422 
acre-feet. The allegations on this point in the District's Kosaaitae reflect 
a misunderstanding of these facts. However, my letter of June 19, 1964, 


to the District did approve the requested adjustment for the September 1963 


rains and also approved the method used by the District for computing its 


1964 demand. | 
| 


Applying a 10 percent reduction to the District's corrected diver- 
sion figure of 181,422 acre-feet, the cut amounts to 18,142 acre-feet, leaving 
| 


a seven-month diversion of 163,280 acre-feet available to the District. In 


addition to this, the District still has - as in the past - the use, for irriga- 
| 
tion purposes, of the entire amount of the tile drain effluent. 


| 
| 
| the District 


During the months of June, July, and August 1963, 
actually pumped and diverted 33,718, 36,244, and 35, 912 acre-feet of 
water, respectively, or a total of 105, 874 acre feet. Taking into account 
that the losses in the Gila Gravity Main Canal attributable to the trans- 
mission of Yuma Mesa Irrigation and Drainage District water are approxi- 
mately 26 cfs, leaving a maximum flow of 494 cfs, the contract entitlement 
of the District for the months of June, July, and August 1963 totaled 
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approximately 90,145 acre feet. Thus, the District's actual diversions 
during the three-month period of 105, 874 acre feet was 15,729 acre-feet 
greater than its contract entitled it to. 

Not only did the District receive flows in excess of its maximum 
contract rate during June, July, and August 1963, but it also did so during 
most of the month of September (using 1962 as the basis rather than 1963) 
and parts of the months of October and December 1963. The daily diver- 
sions in excess of the maximum contracted capacity of 494 cfs at the pum- 
ping plant during these last four months of the calendar year reflect a total 
flow of 3,306 acre feet over the maximum rate of diversion. This excess 
amount, when added to the excess of 15,729 acre-feet diverted during June, 
July, and August, totals 19,035 acre-feet. This is 893 acre-feet more than 
the 10 percent cut of 18,142 acre-feet for the seven-month period. 

Thus, a reduction in the District's diversions of more than the 
ordered 10 percent would have been appropriately accomplished in any 
event if the rate of flow (allowed the District were not permitted to exceed 
the maximum for which the District has contracted when measured at 
Imperial Dam as the contract specifies. In addition, this would have the 
effect of cutting the District back by more than 10 percent and during the 
crtical summer months. In brief, the Secretary's 10 percent reduction 
order is more considerate of crop needs than a strict insistence on the 
contract terms. 


The District's complaint alleges that the United States is wasting 


water by over-deliveries to Mexico. In fact, one major source of those 
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° ° : : so: : : * : Neer 
over-deliveries is the inefficient District practices in ordering more 


| 
water than it needs and then refusing delivery of part of its order. 
In ordering water for its irrigation requirements, the District 


submits its proposed water schedule weekly to the Yuma Projects Office, 


Bureau of Reclamation, which Ihead. This order is combined with those 


of the other irrigation entities of the Gila Project and Unit "B'' Irrigation 
| 


and Drainage District which take water from the Gila Gravity Main Canal. 
The combined order is then submitted to the Supervisor at Imperial Dam. 


| 
It is there incorporated into the master schedule for all water diversions 


from the Colorado River in the Yuma area. This master schedule is the 
| 


basis for the release of water from Parker Dam which is located approxi- 
| 


| 
mately 150 miles north of Imperial Dam. Parker Dam is the last structure 
on the Colorado River from which releases of water from |storage are made. 
| 


| 
(As previously stated, Imperial Dam itself is primarily a diversion struc- 


ture and is capable of storing only 1, 000 acre-feet of water at a given time. ) 
Since it takes approximately 3 days or 72 hours for water ‘released at Parker 
Dam to reach Imperial Dam, three days notice is required for any change 


in the District's water orders. After water is released from storage at 
| 
| 
Parker Dam for delivery to an ordering water user organization, it is 


not possible for that water user organization to reduce its)master schedule 
| 


order. It can only reject or otherwise waste that ordered water if it is not 
| 


accepted and used for irrigation. The water rejected by the water user 
| 
organization may, in rare instances, be utilized by other water user or- 


| 
ganizations but in the vast majority of cases rejected water is "wasted" 


and cannot be recovered for use in the United States, but flows on down 
the Colorado River to Mexico. 

Mexico already receives specified quantities of water pursuant 
to its orders, as provided for in the Mexican Water Treaty of 1944, 
Mexico's orders are also included within the master schedule compiled 
at Imperial Dam, and water to satisfy these orders must also be released 
at Parker Dam. Thus, water initially ordered by a water user organization 
and rejected by it after that water is released from Parker Dam ordinarily 
becomes part of an overdelivery to Mexico and, from the United States! 
viewpoint, is "wasted". 

In calendar year 1962, the Yuma Mesa Irtigation and Drainage 
District submitted master schedule orders calling for the release to it of 
a total of 324, 030 acre-feet of water for the calendar year. After the 
water had been released from storage at Parker Dam, the total amount 
pumped at the Yuma Mesa Pumping Plant was 280, 467 acre-feet for the 
year. Omitting those days in 1962 in which the District took more water 
than ordered, the District actually rejected 58,467 acre-feet or 18.0 per- 
cent of the quantity ordered by it and released from storage at Parker Dam. 

In calendar year 1963, the District submitted master schedule 
orders calling for the release to it of a total of 310,730 acre-feet for the 
calendar year.: The District actually pumped 273, 836 acre-feet during 
1963 at the Yuma Mesa Pumping Plant. Again omitting those days in 1963 
in which the District took more water than ordered, the District actually 


rejected 47,149 acre feet or 15.2 percent of the total quantity ordered by 
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it and of the amount released from storage at Parker Dam. 
For the first five months of 1964, the District submitted 


| 
master schedule orders calling for the delivery to it of a total of 


114, 892 acre-feet. After this water had been released from storage 
| 


at Parker Dam, the District only pumped 89, 750 acre-feet! and rejected 
| 


27, lll acre-feet, or 23.6 percent of the water that had been ordered and 


| 
released for it. | 
| 


Attached hereto as Exhibit 5 are tabulations for each of the cal- 


endar years, 1962, 1963, and the first five months of 1964, of the water 


| 

| 

orders and actual deliveries cited above. 
| 


The Yuma Mesa Irrigation and Drainage District's regular prac- 
tice of over-ordering its master schedule water and then refusing part of 
| 
the water order after it has been irrevocably released frorn Parker Dam 
is the direct result of wasteful practices in the ordering ofj water. Proper 


conservation practices, particularly in this time of severe! under-supply, 


require that the District order only what it needs, and that/it take what it 


| 
orders. For this reason, the Regional Director, in implementing the 
| 


Secretary's 10 per cent reduction order, notified the water| users by his 
| 


letter of May 19, 1964 (Exhibit 6 of Commissioner Dominy's affidavit 
| 


herein) that they would be charged for all water ordered, even if that 
| 


water were later refused. 


| 
The District has also engaged in another wasteful practice which 
| 


I personally have called to their attention. This refers to the District's 


practice of charging less for extra water than for base Supply, thus en- 
couraging a wasteful use of water. This practice is described in detail 
in Commissioner Dominy's affidavit herein. 

Ihave personally talked to District officials, including their 
Manager, Mr. T. R. Meyer, and all three of the Directors of their Board 
(Mr. E. E. Winebarger, Mr. Eldon Paulsen, and Mr. Charles E. Waits) 
on several occasions since I became Project Manager in February of 1964, 
in order to seek to persuade them to terminate this wasteful practice by 
appropriately increasing the District charge for extra water. My efforts 
were not successful, however. 

Ihave also been informed in the course of my official duties, by 
my immediate predecessor as Project Manager, Mr. W. A. Steenbergen, 
that he had made similar efforts in the recent past with equal lack of suc- 
cess. Ihave also been present when several officials from the Boulder 
City Regional Office of the Bureau of Reclamation attempted to persuade 
one or more of these District officials to the same effect, and with similar 
lack of success. 

It is my considered conclusion, based on the above, that the District 
has little cause for complaint herein inasmuch as it is currently receiving 
water at a greater rate than its contract permits. If restricted to its con- 
tract amount, the District would undergo a greater curtailment in water 
deliveries and at less convenient times than provided by the Secretary's 


10 percent reduction order. In addition, the District is inducing "waste"! 
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in the sense of over-deliveries to Mexico, by its wasteful practice in 
| 


| 
ordering more water than it needs. 


| 
/s/ Theodore H. Moser 
THEODORE H, MOSER 


Subscribed and sworn to before me this 2lst day of July, 1964. 


/s/ Mary M. Mc Laughl in 


Notary Public, D.C: 


My Commission expires: 


February 9, 1968 
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YUMA MESA IRRIGATION AND DRAINAGE DISTRICT: 
MASTER SCHEDULE AND DIVERSIONS FOR JUNE 1964 


Master Diversions at 
Schedule Yuma Mes2 Pumpin 


520 cfs 
520 
520 
520 
520 
520 
520 
520 
520 
520 
$20 
§29 
520 
520 
520 
520 
520 
520 
520 
520 
520 
520 
$20 
520 
520 
520 
520 
$20 
520 
520 


Won OU FW HH 


cfs days 15,600 15,949 
acre-feet a 31,635 * 


Footnote 1. A net emount of 314 acre-feet was not charged lagainst the 
District's 7-month allocation of water because it consisted 
of extra water available at Imperial Dan. 

| 

** Footnote 2. ‘hese deliveries were below 520 cfs as a result of District 

failures to pump all water made available. They do not reflect 
any unavailability of water. ; 
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| 

UNITED STATES 

DEPARTMENT OF THE INTERIOR, 
BUREAU OF RECLAMATION 


YUMA PROJECTS OFFICE - REGION 3 


BIN IS! 

IN REPLY . 

REFER TO: > : S YUMA, ARIZONA 
303 


JUN 1 9 1964” 


>. E. 3. Winebarger, President - 


/Xemm Mesa Irrigation and Dreinage-Distri 
“Route 3, Box 32 ~ 
Yuma, Arizona 


ii. Winebarger: 


Your lecter of May 28, 195% to Regional Director, A. B. West, has been 
ceretily considered. We recognize that because a very large percent of 
tne lond in the District is planted to citrus, because the soil is sandy 
end because the irrigation system has no wasteways fron which to ebsorb 
some of the cutbsck in water, the imact of the Septerber 1953 storm 
probcoly hed a greater affect on your District then on others. Accordingly, 
ve are willing to give special consideration to your District in line with 
the proposal in your letter. 


tay I call your ettention, hovever » to the fact that the tabulation of 
monthly diversions attached to your letter 
from the tile drainase systen. 


24 ie 
wna last 


S12 avvreciate your furnishing @ revised schedule of diversions showing . 
Venwmonth total of 163,280 acre fect as soon as possible. . 


Sincerely yours, oe ag f 


& H, Moser 


T. H. Moser 
Project Manager 


Enclosure 

bez 

oomissioner, Washington, D.C., Attention: 400 ; 

Regional Director, Boulder City, Nevada, Attention: 3-100, 3-400 and 3-180 
S} Regional Solicitor, Los Angeles, California 
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Monthly Diversions to the Yusa Nesa 
Irrigation and Dreinage District at the Pumping Plant 


{Acre Feet) 


- June. 
July - 
: . August 
. September 
October 
November 
December 


’ Motel use for 1962 end 1953 = 356,117 AP. 


otal use adjusted for Soptexber 1963 rains = 362,856 A.?. 
e ? 4 | 


Adjusted average = ee ; 181,423 A.F. 
Less 10% = : © 2 18,142 AP. | 
Seven-month ellotmat = °°: an 163,282 AP. 


Rounzed: 163,290 A.F. 
J | 


| MASTER SCHEDULE ORDER AND DIVERSION 


Quantities in Acre-Feet 


1962 


' Difference from Ordered but 
Master Schedule Diversion Master Schedule. Rejected 


; 21,550 13,709 © - 7,841 : 9,820 
, 27,769 12,935 14,834 14,892 
_ 26,182 14,953 711,224 17,119 
24,595 25,441 +: 846 1,087 
32,033 31,217 816 976 
32,231 a» 31,750 481 660 
35,345 35,631 286 278 
35,584 36,108 524 399 
31,163 2,472 ; 2,773 

19,480 1,912 2,757 

16,688 - 2,750 3,176 


12,387 - 2,934 | 4,530 
280,467 43,563 58,467 


(18.0%) 


"16,790 7,127 
14,241 3,608 
21,124 : oe 4,413 
26,836 - 2,767, 
34,116 2 . 1,543 
35,603. ; 2,103 
36,893 ; 871 
36,843 1,043 
30,952 ; 6,942 
23,226 18 5,119 
17,008 3 3,947 
17,058 7,666 


310,730 47,149 


(15.2%) 


20,3321 7,819 
18,089 1 

19,041 ° 

25,676 


31,755 
114,892 


(23.6%) 


(HEADING OMITTED) Civil Action No. 1551- 


AFFIDAVIT 


STATE OF NEVADA 
) Ss. 
County of Clark ) 


ARLEIGH B. WEST, being first duly sworn, deposes and says: 
| 


Iam the Regional Director, Region 3, Bureau of Reclamation, 
and have served in such capacity since February 1960. | 
Ihold a Bachelor of Arts Degree in Business Administration, 
and received graduate training in Public Welfare Administration. Ihave 


been employed by the Bureau of Reclamation for about 23 y| 


to 1960, I specialized in agricultural economics, irrigation! and agronomic 


techniques and operation and maintenance in connection with irrigation 
| 
| 
projects in the Yuma, Arizona, area, having served for lSlyears as Re- 


gional Supervisor of Irrigation. As Regional Director, my| duties entail 

supervision of design, construction, operation and maintenance of all 

Reclamation projects in Region 3, including power, irrigation, recreation, 
| 


and fish and wildlife facilities associated with such projects. Iam also 
| 
| 
responsible for the negotiation, execution, and administration of coopera- 
| 


tive studies, and repayment, water delivery, and power contracts. In ad- 


| 

dition to having supervision over all Colorado River water delivery contracts 
| 

in the lower basin, Iam responsible for servicing the Mexican Water 


Treaty commitments of the United States. 
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Iam also responsible for carrying out the duties of the Secre- 
tary of the Interior under the Boulder Canyon Project Act (43 USC 617 
et seq.), As part of such duties, I carried out the Secretary's direction 
that water delivery to users of Colorado River water in the lower basin 
be reduced by ten percent of their advance scheduled water orders for 
the last seven months of 1964. This reduction was premised upon pre- 
liminary studies of irrigation practices on all lower basin Bureau of 
Reclamation irrigation projects using Colorado River water. 

That on July 16, 1964, I addressed and mailed a letter of the text 
attached hereto and designated Exhibit Ito each of the addressees listed 
below: 


Mr. Lowell O. Weeks 

General Manager-Chief Engineer 
Coachella Valley County Water District 
P.O. Box 1058 

Coachella, California 


Mr. Robert F. Carter 
General Manager 

Imperial Irrigation District 
582 State Street 

El Centro, California 


Mr. J. E. Blakemore, Manager 
Palo Verde Irrigation District 
Box 38 

Blythe, California 


Mr. Virgil Vance, President 

Unit B Irrigation and Drainage District 
Route 1, Box 31M 

Somerton, Arizona 


Mr. Edgar H. Shahan, President 

Wellton- Mohawk Irrigation and Drainage District 
P.O. Box 817 

Wellton, Arizona 
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Mr. Sam F. Dick, President 

Yuma County Water Users' Association 
P. O. Box 708 

Yuma, Arizona 


Mr. E. E. Winebarger, President 

Yuma Mesa Irrigation and Drainage District 
Route 3, Box 32 

Yuma, Arizona 


Mr. James Ferguson, President 
North Gila Valley Irrigation District 
P.O. Box 1511 

Yuma, Arizona 


Mr. W. Wade Head, Area Director 
Bureau of Indian Affairs 

P.O. Box 7007 

Phoenix, Arizona 


/s/ Arleigh B. West | 


Arleigh B. West 

Regional Director, Region 3 

Bureau of Reclamation 

Subscribed and sworn to before me this l6th day of July, 1964. 
f 


/s/ Margaret J. Price 
Notary Public 


My Commission Expires: 
December 9, 1964 
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SUREAU OF RECLAMATION 


REGION 3 


SOULGER C:TY. NEVADA 89005 


ces on Mey 16, 1954, that he had @irectea 
ion to secure a ton percent. reduction in 
Oz the lower Colorado River during the seven 
1,- 1054, the Secretary of the Interior also 
pecial consideration vould be given to hardship 
Prosiexs whieh might arise in the implementation 
AS Dircetor oF Region 3 of the Bureau of Reclemation, 
Tesponsipility for naling adjustments in hardship 
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announcing 
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auction wes ordered, i anticipated that improved __ 
enene practices yell within the cepabilities of the 
“woule permit the reduction +o be absorbed ‘ 
D tO individuel i LEAtors. 


rezain tonvin 


Se effect upon the amow: 
ating end maturing growing 
It wes not, and is not, the intention of the Secretary of 
vicr,' or of the Brean of Reclamation, that the reduction 
sSions be applied in suep manner @s to result in impairment 
of crop yields to any iréividwl, Standards of sowma water 
conservation do not require that individual crop losses occur. 


individual weter user must, however, continue to 
prudent method to utilize the Quantity of water 
the reduced schedule of diversion. Obviously, 
ional water will de aveilabie for delivery to meet individual 
i Therefore, I an esking that each 
ith the Bureeu in onier that effective 


and tincly action can be taken to assure that individual needs 
cre met, while at the same tine overdiversion, excess delivery, 
ond other forms of weste are kept to a minima, 


$s 
cess 
cooperation by contractors for Oplorada River water. With 
continued cooperative and diligent efforts tao reduce waste and 
=cintain frugal water-use practices, I an confident that the 
immediate objective of the progray #0 reduce Coleradaq’ River 
Civersion will be achieved. 


Graticying to observe thet tka reduction in diversion made 


Aincerely yours, 


4, Be West 
Regianad Directar 


cry by these ycars of low runoff hes met with a high degree 


4 


(HEADING OMITTED) Civil Action No.1551-64 


SUPPLEMENTAL AFFIDAVIT 


Washington ) 
) ss. 
District of Columbia ) 

THEODORE H, MOSER, being first duly sworn, deposes and says: 

Ihave ialready filed an affidavit in this case. Iam filing this affi- 
davit as supplemental thereto. 

As stated in my original affidavit in this case the Secretary of the 
Interior, on May 26, 1956, entered into a repayment contract with the 
Yuma Mesa Irrigation and Drainage District on behalf of the United States. 
The contract provides with respect to delivery of water that: 

"4, As far as reasonable diligence will permit, the United States 
will ... divert at Imperial Dam and deliver to or for the District through 
the Gila Gravity Main Canal ... such quantities of water ... as may be 
reasonably required and beneficially used for the irrigation of not to ex- 
ceed 25,000 irrigable acres situated therein. . ." 

". . . Subject to: (a) The availability of water for the division 
under the provisions of the Colorado River Compact, the Act of December 
21, 1928 (45 Stat. 1057), and the Act of July 30, 1947 (61 Stat. 628); provided, 
however, thatithe quantities of water which the District shall be entitled to 


receive under this contract shall not, in any event, exceed an appropriate 
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and equitable share of the quantities of water available for the division, 


all as determined by the Secretary..." "(d)... Provid ed, however, 
| 


that the maximum rate of diversion at Imperial Dam of water for de- 
— a —OEeEeEe Umer nor ve 


livery hereunder shall be five hundred and twenty (520) cubic feet per 


| 
| 
second;..." 


(Underscoring added) 
| 
The United States allowed the Yuma Mesa Irrigation and Drainage 


District water deliveries in excess of this contracted maximum during 


1961-63 because of the temporary needs of the District in|connection with 
| 


planting of new citrus trees, which require unusual amounts of water. 
However, on April 21, 1964, notice was given to the District's Manager 
T. R. Meyer, that these extra deliveries would not be Se patty available 
| 
this year in view of the critical water supply situation. | 
The District was advised that its maximum rate of flow would be 
limited to 520 cubic feet per second measured at the voms Mesa Pumping 


| 
Plant. Even this amount is in excess of the contracted capacity by approxi- 


mately 26 cubic feet per second, in that it does not take ihto account the 

transmission losses (26 cfs) due to seepage and evaporation in the 20 miles 

of canal from Imperial Dam, the contract delivery and elepicing point, 

to the Yuma Mesa Pumping Plant. | 
Except for three days during the remainder of Api, and three 

days in May 1964, the District's Master Schedule order has been based on 


| 
520 cubic feet per second, measured at the Pumping Plant, since April 
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21, 1964, and water has been released from storage at Parker Dam to 
meet these water orders. Although the District, by its own choosing, 
did not pump as much as its Master Schedule order on most of the days 
in April and May, the water was nevertheless available. 

With the onset of warmer weather, the District has pumped at or 
near its Master Schedule order since May 25, 1964. Indeed, the Secre- 
tary's 10 percent reduction order, which went into effect on June 1, 1964, 
has had no practical effect to date on the Yuma Mesa District, since the 
District is still ordering and pumping at the same rate that it did prior 
to the effective date of the order. Moreover, as shown on Exhibit 3 
attached to my, original affidavit herein, which shows the daily Master 
Schedule orders and diversions for the month of June, 1964, and as shown 
on the tabulation of Master Schedule orders and diversions for the period 
July 1 to July 21, 1964, inclusive, (attached hereto as Exhibit A) the Dis- 
trict has been allowed to continue pumping in excess of its Master Sched- 
ule order so as to satisfy its requests for water. On June 12, 13, and 14 
extra water at Imperial Dam was made available for the District; this 
water was not chargeable to the District's seven-month allocation of 
water, Since there was excess water available above the amount that any 
district desired to take in addition to Master Schedule order that would be 
charged to its allocation. 

Again, in July, the District desired extra water over and above its 


Master Schedule and was allowed to pump such water for the period July 
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7 through July 18 from excess water available at Imperial ‘Dam. The 
| 


District agreed that most of this extra water should be charged against 

| 

its allotment with a commensurate reduction in a later month; hence 
| 

1,266 acre-feet pumped during this period was charged to the allotment. 


An additional 61 acre-feet was made available on an unscheduled basis 


and not charged to the allotment. This makes a total of 1,327 acre-feet 
| 


of water which was made available during the period July 1-21 in excess 
of the Master Schedule order. | 
By way of explanation, excess water at Imperial Dam can originate 


from several sources. Historically, excess water at the dam is ordinar- 
| 


ly the by-product of over-ordering and subsequent rejection of water by 
one or more districts, after it has been released from sass at Parker 
Dam. In addition, some excess water is available at the dam due to 
irregularities in the speed or volume of flow in the 150 miles of river chan- 
nel below Parker Dam, unscheduled diversions or return flows by upstream 
irrigators, or storm water inflow in any of the reaches of the Colorado 
| 
River watershed between Parker Dam and Imperial Dam. | 

In order to best utilize the flows arriving at Iuiperjal Dam and 
available for diversion, and to minimize deliveries of excess flows to 
Mexico over and above treaty requirements, a procedure was adopted for 
diversion and delivery of water from Imperial Dam in order to handle the 
| 

flows under the water allotment system which resulted from the Secretary's 


May 16, 1964 order. This procedure, dated June 10, 1964,|is the method 


that has been and is currently followed, with minor exceptions, for the 
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distribution of all flows at Imperial Dam. The procedure, which was 
sent to all districts, is described on the attached sheet entitled 'Pro- 
cedure for the Diversion of Water at Imperial Dam under the Allotment 
System" (Exhibit B). 

A recapitulation of the Master Schedule orders and the deliveries 
for the Yuma Mesa District for the period from June 1 to July 21, 1964, 


follows: 


Master Schedule Total water Portion of delivered water 


Order delivered not charged to allotment 


(acre feet) (acre-feet) (acre-feet) 


June 1964 30, 943 31, 635 314 
July 1-21, 1964 21, 659 22, 984 61 


52, 602 54, 619 375 

In summary, the maximum rate of water delivery that the Yuma 
Mesa Irrigation and Drainage District would receive this year under its 
contract was established prior to the announcement of the Secretary's 10 
percent reduction order, and the Secretary's order has not yet resulted 
in the reduction of this rate of delivery to the District. Moreover, the 
district has received water above that rate at its request at such times as 
extra water was available at Imperial Dam, part of this water being over 


and above that amount that will be charged to the District's seven-month 


allocation of water. In effect, the Secretary's 10 percent reduction order 


has not so far produced any reductions in water deliveries to the Mesa 
Irrigation District. Any reductions in delivery of water through August 


1964, aré the consequence‘of the April 21, 1964 cutback to 520 cfs measured 


[ 226 J 


at the Pumping Plant. Even this amount still exceeds the |contract terms 


for water delivery. Only in the last four - and least criti¢al - months of 
| 
| 

the year is the Secretary's order likely to produce minimal reductions 

in deliveries to the District. | 


| 

Although the maximum rate of delivery scheduled for the District 
| 

| 


this year is less than the rate at which the District received water during 


portions of last year, it is my opinion that with efficient scheduling of the 
| 


water by the District, and proper and adequate managen eht and applica- 
| 


tion practices on the farms, sufficient water will be available during the 


| 
hot summer months so that no damage to crops will result. With prudent 
| 
and efficient use of water during the last seven months of this calendar 
| 
year, it is my further opinion that a 10 percent reduction in overall usage 
| 


| 
can be effected without damage to the crops. Additionally, there is no 
| 


likelihood of injury to any individual, as all contract water users along the 
| 


lower Colorado River were informed by the Regional Director of the Bureau 
| 


| 
of Reclamation at Boulder City (Exhibit 9 to Commissioner Dominy's affi- 


davit in this case) that no individual farmer will be permitted to suffer 
| 
| 
injury as a result of the Secretary's order, and that, upon! application, 
water will be made available to any hardship case. 


| 
A recent inspection of the crops in the Yuma Mesa Irrigation and 


Drainage District, made July 22 through 24 at my direction, discloses 
that for the most part all crops are in satisfactory condition at the present 
| 


time. No crop damage or stress from lack of water was noted on any of 
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the mature, producing citrus trees. In a few locations some younger, 
nonproducing trees showed some signs of stress and need of water at 

the time of the inspection; however, in most instances investigated, 
these lands were either beginning to receive water at the time or were 
scheduled for it very soon. No investigation was made to determine the 
reasons for these few delays in receiving water, but they could have 
been due to various causes ranging from lack of capacity in the ditches 
to poor management on the farms in not ordering water promptly enough. 
There is no evidence that this stress was due to unavailability of water 
and there have been no emergency requests for additional water. In 
general, it appears that operating personnel of the District are success- 
fully handling the distribution of water within the District and that no sig- 
nificant damage of any sort is occurring. 

The few instances of difficulty noted have been with new citrus 
interplantings in older citrus groves or with new, replacement citrus 
trees set in older groves. In such situations, the rate of delivery to the 
grove may be inadequate for the newer plantings. A few poor stands of 
other crops, such as cotton or alfalfa, were noted, but the poor condition 
was attributable to improper irrigation applications or other factors and 
not to a lack of water. 

The District itself for several years has limited water use to a 
maximum of eight inches of water every ten days. Recently they have 


started enforcing this rule with resultant hardship for a few individuals. 
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However, this difficulty can ordinarily be attributed to poor farm 
management, such as an excessive weed growth which prevents efficient 


irrigation, rather than to a lack of water. 


| 
Nevertheless, no damage has been reported to me, ahd in my 


opinion, no District acreage is really suffering, with the exception of an 
| 

occasional few young nonproducing trees. This is true, although the re- 

duction in water deliveries to 520 cfs measured at the Pumping Plant has 


been in effect for over three months (since April 21, 1964).; Moreover, 
| 


no damage or stress whatsoever can properly be attributedito the Secre- 


tary's 10 percent cutback order, since no water reduction in fact has so 


far resulted from this order. 


/s/ 


THEODORE H. MOSER 


| 
Subscribed and sworn to before me this 27th day of July, 1964. 


| 
/s/ Mary M. McLaughlin 
Notary Public | 


My Commission Expires: 
February 29, 1968 


(HEADING OMITTED) Civil Action No. 1551-64 


AFFIDAVIT 


DISTRICT OF COLUMBIA) ss. 

E,. E, WINEBARGER, being first duly sworn, deposes and says: 

That he is President of the Yuma Mesa Irrigation and Drainage 
District and has heretofore submitted an affidavit in support of the Dis- 
trict's motion for preliminary injunction; 

That he has read the supplemental affidavit filed by Theodore 
MosSer and takes specific issue with the facts and conclusions asserted 
therein; 

That in construing the Yuma Mesa Irrigation and Drainage District 
contract with the Secretary of Interior dated May 26, 1956, as the same re- 
lates to the Mesa's entitlement to 520 second feet capacity in the Gila main 
gravity canal, all contracts of all users of that common works must be con- 
strued and taken together; 

That the Gila main gravity canal is an unlined canal with a capacity of 
between 2150 and 2200 second feet and serves five separate water-using 
entities; 

That in order to effectively apportion the capacities in this mutual 


canal, the following contract users have been awarded capacity in the canal: 
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| 

| 
Contract | 
Date japacit 


North Gila Valley Irrigation 
District 12 May 1953 00 second feet 


Yuma Irrigation District 
(South Gila) 23 Jul 1962 30 second feet 


Yuma Mesa Irrigation and | 

Drainage District 26 May 1956 20 second feet 
Wellton Mohawk Irrigation | 
and Drainage District 4 Mar 1952 (00 second feet 


Unit B. Irrigation and | 
Drainage District 22 Dec 1952 00 second feet 
———_— 


| 
50 second feet 


| 
That the Yuma Irrigation District (South Gila), although awarded 


130 cfs capacity in the Gila main gravity canal, has serviced the lands within 
| 


its districts by pump water and therefore has not made use of the capacity 
| 


authorized; | 
| 


That the said Yuma Irrigation District will not take advantage of its 
capacity until January of 1965, at which time it will shift over to gravity flow 


water; 
| 


That the Wellton Mohawk Irrigation and Drainage District, although 
authorized under the Gila Project's Reauthorization Act for 75,000 acres, is 
| 


presently irrigating only between 61000 - 63000 acres. | 


That by reason of the cropping patterns during the summer months in 


the Wellton Mohawk Valleys, the capacity entitlement of 1300 second feet is 
| 


not used and said District rarely exceeds 1150 second feet actual capacity; 


That the water rights granted the lands in the above Irrigation Dis- 
| 


| 
tricts all are for the reasonable and beneficial use of water and are not 
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limited by quantity limitations; 

That the capacity covenants in the above contracts were inserted 
for the protection of the other using entities and in no way for the benefit 
of the United States; 

That the capacity limitation in each contract therefore is a practical 
one and for the simple purpose of mechanically running water effectively 
through a structure; 

That in 1961, due to the heavy planting of young citrus on the Yuma 
Mesa, it became apparent that the District could not get by all the time on 
its capacity limitation of 520 second feet during the months of June, July, 
August and September; 

That thereupon the Yuma Mesa Irrigation and Drainage District and 
each of the other four using districts entered into a mutual understanding 
wherein the Yuma Mesa Irrigation and Drainage could use the unused capacity 
in the canal during these months by using such quantity of water as was 
reasonably required for the crop production; 


That thereafter similar agreements were entered into in 1962 and 


That in each of the years 1961, 1962 and 1963, the Bureau of Recla- 
mation complied with the request of the Yuma Mesa Irrigation and Drainage 
District and delivered the quantities required for crop production; 


That at no point did the Bureau assert that there was in any way a 


contract violation or that the District was exceeding its authority under the 


contracts; 
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sae 


That, therefore, by reason of the conduct of the Bureau of Recla- 


| 
mation, it has administratively construed the contracts in accordance 


with the common sense purpose of the same, to-wit, that the capacity 


limitation is a mechanical one and for the mutual benefit of each of the 
| 


other using districts; 


| 
That so long as each of the District [sic] so concurs,in the use 


| 

of unused capacity by one of the five using Districts, such use is proper 

and in accordance with the intent and purpose of the Reclamation Acts; 
That, consistent with this interpretation, the Bureau has delivered 


the following quantities of water in the months of June, July,| August and 


September in the years 1961, 1962 and 1963: 


1961* 1962* 


June 30,450 31,770 
July 33, 697 35,650 
August 31,403 36, 084 
September 26, 310 31,170 


(* 520 cfs x 30 days = 31200 acre feet 
520 cfs x 31 days # 32240 acre feet) 


That in the year 1964, each of the mutual users of the ditch was 
| 
willin [sic] to consent that the Yuma Mesa Irrigation and Drainage District 


might use the unused capacity once again to assist the District in overcoming 
this temporary condition, but the Bureau of Reclamation arbitrarily refused 
to honor this mutual commitment and has arbitrarily refused to honor any 


water order in excess of 520; 


355 


That by reason of a cool spring and early summer, the District 


fortunately has been able to survive under this restriction during the 


months of April, May and June of 1964, and by diligent use of surplus 
waters which were ordered but turned down by other districts; 

That your affiant further takes issue with the claim of waste under 
the supplemental affidavit of Theodore Moser wherein it is claimed that the 
District has been wasting water by ordering same and then not taking de- 
livery; 

That under the physical limitations presently in existence on the 
Colorado River and the vagaries of weather, it is impossible for the Yuma 
Mesa, or any District along the River, to make full use of all waters ordered 
for delivery at Imperial Dam; 

That water ordered for delivery at Imperial’ Dam is released from 
behind Parker Dam some 150 miles upstream; 

That such released water takes approximately 72 hours to reach its 
destination; 

That during the fall and winter months, due to the imminent peril of 
frost damage, itis necessary that water be available on short notice for 
extra application upon the Mesa; 

That unless there is this additional life insurance of water available 
on short notice, the entire citrus industry would be constantly in jeopardy 
of frost during the fall and winter months; 


That the Bureau of Reclamation has recognized the impossibility of 
correlating orders and deliveries and has therefore embarked upon an 
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av pote 


extensive program to construct Senator Wash Dam a new dam whose sole 


| 
and only function will be for storage immediately upstream 
| 


Dam; 


from Imperial 


That when constructed, the new dam will help to cut down the 72 
| 


hour time lag and thus permit closer scheduling of water. 
impose this burden upon the plaintiff pending completion of 
| 


reasonable and unrealistic; 


However, to 


the dam is un- 


That during the year 1963, plaintiff, during the seven months under 
f 


consideration, ordered but did not use approximately 12% of its water orders. 


| 
That by reason of weather, frost danger and the reasons he 


retofore recited, 


such orders were reasonable. That, therefore, assuming the same percent 


of order versus uSe in the remaining seven months of 1964, 
tary's mandate, this would amount to a 22% cut in farm use 
ordered but not taken is deducted from the waters available 


Dated this 10th day of August, 1964. 


under the Secre- 


» aS any water 


for farm use. 


E, E, WINEBARGER 


Subscribed and sworn to before me 
this day of August, 1964, by 
E. E. Winebarger. 


Notary Public 
My Commission Expires: 


THE UNITED STATES DISTRIC? count 


FOR TES DISTRICT OF CCLUMNSIA 


YUMA MESA ISRIGATION AND DRATH- 
AG2 DISTRICT, 


Plaistife Civil Action No. 1551-64 
vorsua 


STSRAR? L. UDALL, Secrotary of 
TES INTERIOR 


eet ee a et Ge OF 


} Angust 11, 1964 
Washington, De. C. 


The zhove-entitled matter came on for hearing on 
motion before TEE EOSCRARLE WILLIAM B. JORES, United 
States District Sudse, at 12:25 A. Mm 

_ APPEARANCES: 
Fox the Plaintiff: 
Charios F. Wheatley, or., Bsquire 
Por the Dofendant: 


Walter Kischel, dr., Esquire 
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SOT Re rn a a a So 


THE COURT: I would like to go baekia minute to this 
| 
netter of power storage. Tow you, as I gathex, say that this 
purpose is not to P11 Lake Powell and therefore help eke 
| 


Need for powsr purposes. But the Secrotery, didn't he sey in 


athe es | 
one of naa _*eteetess thet he has got to get a dynamo in there 
| . 


oP something? 


fox yater S 
= MR. KIECHEL: There is s neod/at Ieke Powell for pores 


| 
generation, I don't wish to be misunderstood on that point. 


“There is a need for water et Leke Head for pover although this 
Py | 
. | 
is incidental pretty mich to the delivery of irrigation vater, 
| ° 
because if they release the vater they generate power in the 


process. We are not ssying --We ecknovledge that water is 


2 


ae a ae 


a7 
mecessexy at jIske Povell for pover production, But this is a 
matcer Within the diseretion of the Secretary. This is within 
his broad powers under the Bouldor Canyon Project Act snd the. 
Upper Colorado Storage Project, and this is his job to Pit those 
things together to take care of ell nseds, and to take care of 


his contractors .« 


| 


————s 


THE COURP: Even though he is told expresslp_thst he 
may not deprive farmers of arriculturel and domestic consumption, 


om Wastever they call it, for the benefit of power operation, 


ER. RESOMEL: thet I submit Yous Honor is om editing 


the Boulder Canyon Projess Act, 
TES COURT: Well what ‘does 1% say? : 
ER. RIECHEL: Tb says that the -- Section 6 of the 
DRoulder Canyon Project Act, that the dem and project provided 
for by Seetion 6(3) hezeo?, shell be used -- this is lmowm a3 
zoover Dem. First the river reguigiion, improvement af mevigas- 


-4on end Plosd control; second, for irrigation and demestic uses 
and Satisfaction of che present effective rights in purseence 
of AX iele 8 of said Colorade River Compacts and thin, for 


power. 


68 
GEE COURT; Well Mr. Hoser let us go pack to 1053 
when you didn't have eny reduction and the users ate getting 
the amount of vater that they, nomaliy. get, and then comes a 
terrific hot spell snd they need more rater?) | 
more Water? Hore water then thoy had in 1963? 
THS WIEEESS: Yes. 


ne 


THE COUNT: Up to their maximm? | 


TEE WITKESS: Up to their maximm, yes, sir. 
| 
HE COURT: How did you handle that in 1963, the 
difference between vhas they vere using end tats big het spell 


comes along and they reed more? 


Fr | 
THE WIERESS: If the hot spell comes unexpectedly? 


THE COURT: That is right? 
TSE WITEESS: From the storage there at Imperial Dam 
We vould make water availeble to all of the districts that 
wanted it, and normally in a case like that it vould have te be 
-. prorated to all of the districts because theze probably wouldn't 
be enough to satisfy their demand. i 
+ " THE COURT: The Imperial Dam acreage Leet would mot b 


enough to take care of all this extra necd? | 


THES WISEESS: There mignt be occasions when there 
jt would not be enough. 
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Wednesday, August 12, 1964 


Before the Honorable WILLIAM B, JONES, United 
States District Judge, the hearing wes resumed at 11:50 
am. today. . 
Appearances: 


As heretofore noted. 


DOSE is ths eR CDR Ste Bis S50 EI Se 2 5: 


HORM ias Riess aes 


| 
THE COURT. Rr. Moser, let me ask | 


TAS WITNESS, Yes, sir, 


THES COURT. What would happen if Lake Powell 


“7 @id not reach the level that the Secretary would like to 


have it Peach? 
r 
+ "" THE WITHESS. By a certain gate, 


from what I remember from his rews release, 


correctly, the Secretary said that, if Recessary, the 
| 


Z believe, 


ae =z ‘Tecail 


: water would be drained from Lake Powel to replenish — 


the -- 


THE COURT. No, sir; thet 4s not the question 
4 | 


I asked you. 
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TES WITHESS, Exeuse me. 

THE COURT. What would happen if Lake Poreli 
didn't reach the water level the Secretary would desire 
to have it reach? 

THE WITKESS, The << 

THE CouRe, In other words, the Glen Canyon 
Dam wouldn't fall in, would it? 

THES WITNESS. No. 

THE COURT. That is what backs up and makes 
Lake Powell; isn't that rignt? - 

THE WITKESS,. That's pight. 

THE COURT. So no damage is done there. 

Now what damage is aone to anybody if Lake Powell 
Gces not reach the level the Secretary would like to have 
it reach? 

THE WITNESS. I don't see that it would do any 
damage. 

THE COURT. It wouldn't do any damage. And 
the purpose of raising the level of the Lake Powell Gam 
is basically for pever purposes; isn't that correct? 

THE WITHESS, It is to achieve the dead storage 


in Lake Powell -~ that is, the Storage that you might term 


dead storage. 
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Sune that that is 
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ce bo let water dom, the next place 


for releases; 


TEE + 


@ll the water arriving as y could te diverted 


on through to Lae Nea. 


THE COURT. But it could stall be diverted 
| <a 


eight now, the water that does accunulate; ign't that 


eorrect? 


THE COURT. It is desirable, however, to have 


| 
the level of Lake Powell reach the desired héight, but 


principally for. the purpose of powers isn’t that right? 
| 


MR. KYECEEL. If Your Honor -- 


THE COURT. You'll get your time later. 


THE WITNESS, The benefit that would be derived 


from 1t immediately would be for vower. 


storage-reservoir. 
P 


+ 


TEE COURT. Very well. What is yowobjection? 

ER.KIECHEL. -- Hr, Moserts responsibilities 
are with réspeet to the Yuasa area, which is several mumdred 
wiles dowmstreen. : 

Tis COURP. Myr. Moser has been qualified here 
@s @ man who is ecquainted with irrigation and water 
conservation in the West, and particularly the Colorado 
River. And I em not going to deprecate Mr._Moser. rf 


you Gesire to, Fou may. But I recognise him as a com~- 


petent jwater engineer. 


7 ER. KIZCEEL. Nor do I wish to, Your Honor. 

I merely wish to point out, as 2 vasigs of my cbjecticn, 
that the overall aduinistration of the upper and the _- 
lower basis of course was a matter confided to the’ 


Secretary of the Interior; and on delegation -- 


THE COURT, 
of the cases, It is 
your questioning. 


MR. XTECHEL. 


87 
some 


Oh, I know that.’ I nave read 


| : 
very interesting. |Now go on with 


And, if Your Honor please, I might 


say that Me, Moser was calleé with particular regard to 


his expertise in the administration of the Gila -—~ 


Taz COURT. 
so the Court could be 

BR. RYECHESL. 

THE COURT, 
informed.” 

- ER. EQECHEL. 


THE COCRT. 


You said you wanted| Mr. Mosér on 


informed. 
| 


That is right. | 


And the Court is seeking to te 


TI understand. 


Very vell. You may sit down. 


FR. GF EEN, How mach water has actually been 
celivered to the individual cerners in the reservation 
aivision. 

Tak COURT. As oe they were entitled to. 
Isn't that risht, Me. Ecser? ; 

THE WITEESS. The significant.thing, if 


I mnfgnt sayiso, is thet actually more-water hes been 


Gelivered to the farmers Guring this two-monthns period, 


even though just about the same amount of water has teen 
delivered to the reservation division as a whole. In 
other words, & greater proportion of it has been delivered 


to the farmers than last year. 


THE COURT. The Indians aren't getting as much? 


conten re act nee ete ’ . Se ) RRR Re cee eR 


THE WITNESS. ° Yess it ie the reservation 
| 
division as a whole. 


THE COURT. How is that? Why does that -- 
THE WITNESS. One of the main reasons is that 


the wasteway flow has been decreased, from approximately 


five per cent last year, of tne total diversions, to 


just slightiy over one per cent, for the tito months. 
THE COURT. Who effectuated that? 
THE WITNESS. Tre Bureau of Reclamation, 
essentially; yes, the Bureau of Reclamation. 
THE COURT. How did you do it? | 
THE WITNESS. By trying to exercise closer 
control over the Gelivery of water in the jateral Systers. 
THE COURT. Is this in connection aiso with 
the oréering of water, and malting sure that they needed 


| 
it, and 2f it 1s not needed letting it go on down? 


THE WITKESS. Yes, sir. 
| 


THE COURT. In other words, what ‘you have done, 


then, the Reclamation division, it has said, "Now, are 
you sure you are going to use it? And we are not going 
to give it to you wmless you are going to use it” -- 
something like that, keeping a check on it in that way? 


THE WITNESS. Yes, sir. We are ‘stilt ordering 


water whenever they turn in an crder card for water. 
But we are trying to watch it as closely as possible, + 
see that the celiveries are made on schedule, as they 
scheduled. 

THE COURT. Didn't you last year? 

THE WITZESS. The water situation was not as 
eritical or it bisn't been, in prior years. And, like 
some of the ovrer irrigation Gistricts, ve didn't exercise 
quite as clos: control as we were capable of exercising. 

F:E COURT. But you delivered it on schedule? 

THD WITNESS. Yes, sir, 


COURT. But you probably were not as 


‘ 
%, 
3 


sareful as to whether or not they were over-ordering? 


Is that what you moan? 


Sa ie 


THE WITNESS. One of the big problems, when 


they order water, and it is there available for then, 


CAAT EEA eee > 


is that then they are not ready to take it. And we are 


ens 


working with the farmers eas closely as we can, so that 
thoy will be ready to take 4t. If 4t is not taken, the 
water has to go soue place, and it goes out the wasteuay. 
THE COURT. So you feel that thus far in this 
Growing season you have been able to accomplish something 
by the conservation of water in that way? 
THE WITHESS. Yes, sir. 


THE COURT. What was the other thing -- about 
the aitches? t | 
THE WITNESS, The rundown fn the ditches? 
THE COUR?. Yes. 
THE WITIss. That is utilizing alt the vater 
in the ditch. Ig the water is stopped upstream from the 
Gelivery that was receiving water, then this water that 
remains in that ditch contimes on down and a to this 
farmer as part of the water delivered to him, 
THE COURT. I thought you began the irrigation 
at the lowest end of the ditch. | 
THE WITNESS. Yes. And then up the ditch, 
the next man up the ditch is the next man to come on. 
THE COURT. Yes. | 
THE WITNESS. So then the gate and check 
structure can be lowered at that point, and cut eff all 
flow below that point -- in the small laterals, that is. 
THE COURT. What did you heretoford do on that? 
THE WITNESS. Unless an effort is made, the 
check structure gate upstream will be lowered; Dut at 
the same time this farm turn-out gate will be lowered 
ané this water will just stand in the ditch, unt it 


seeps away. Now it is drained out, to the extent it 
| 


96 
can be, and applied to the land. 
THE COURT. You close the gate earlier; isn't 
that right? 
THE WITNESS. Clese the check gate, yes, sir. 
= COURT. Which stops the flow downstreen? 
= WITRESS. Yes, six; that's exactly right. 
2 COURT. And wo does that? The Reclamation 
Service or the farmers? 


THE WITNESS. Por the most part, the farmers do 


THE COURT. What about the ditch rider? Does 
he do that? 

THE WITNESS. No. We just have one ditch 
rider on duty. He is in general supervision of the 
irrigation. But the farmers nave actually made those 
changes normally -- unless ther change from one lateral 
to another. 

THS COURT. How this year, then, have you been 
able to accomplish that saving? Have you impressed on 
the farmers -- 

THE WITNESS. Yes, sir. 


THE COURT, They have therefore become more 


careful? 


PRATHER LANA? 


TEE WIDNESS. 
supposed to pick up is coo: 


imowing when the man dow © is going to| finish, 
fre COURT. With that backgrow!, |in answer to 
the previous question as to how the farmers received more 


water this year than they did last -- I think that was the 
: 
ae 


basic question; is that right, sir? . as 


THE WITRESS, Yes, sir. 


\ 


THe COURT. You mean what they did is thy 


ectually applied more water te their land this yeer \seause 

of these conservation practices than they did last yer, 

because a lot of it wes drained off in waste; is tzat 1:9 
THE WITNESS. . Yes, Sir. 
BY ER. GREEN: | 


-, 


Q Do you agree, ii. Hoser, that with a ecatimuation 
i =o 
of these practices most if not all of this ten per crnt 


projected cut can be absovrbea? 2 | 
A- With these practices on the ivrigeticn systex, 


anf other conservation practices that could readily be 


applied to the farmland, yes, sir, I do. 


FURTHER REDIRECT EXAMINATION 
BY ER. GREEN: 
Q Mr. Moser, this water that you have yet to take 
away from the farmers, will you in fact take it away if 
it would create an actual hardship? 


THE COURT. He said in his letter he wouldn't. 


He said, "All you have to do is come around and ask me 


for some more water." 
THE WITHESS, Yes, Your Eonor. 


= 
[Testimony of Robert L. Coutchie] 
MR. GREET, Ny question will be, ae Ry next 
guestion, how long after he notices that, how much leeway 
does he have to get the water to the crop Without damaging 
it. That would be ny moxt question. | 
THE WITHESS. It would be variable with the 


crops, and the age of the crops. But there would-be, 


tay, up to four days without any significant damage-or 


demage there that would result. 


THE COURT. In other words, s maximum of four 
Gays, What is the nininm? | 

THs WITNESS. On the sge of the crop, it may 
be within one dey. | 

TRE COURT. In other words, he could need 
water wihin ore day, and he might not need water for four 
days? Is that correct? 

THE WITNESS, Yes, sir. 


‘THE COURT. Very well. 


AFTERNOON SESSION 
THE COURT. I want counsel to bear in mind that each 
side has one hour. Very well. 
MR. WHEATLEY. Your Honor, I would like to move the 
admission, for purposes of this case, of Mr. Thaddeus G. Baker 


of Yuma, Arizona. 


THE COURT. Mr. Baker, we are glad to have you. 


MR. BAKER, Your Honor, in order to save time, I 
have dictated the opening statement that I would make, in 
memorandum form, and with the Court's permission I would 
submit the written statement in lieu of an opening statement. 

THE COURT. Does it add anything that isn't in your 


MR. BAKER. Yes, sir. The brief deals primarily 
with the legal arguments. The opening statement deals with 
the testimony which I expect to put on today. 

THE COURT. Well, I suppose if this 4s based on 
facts, I had better have some knowledge of it, hadn't I, before 
you start putting your factual case on? 

MR. BAKER, Well, if Your Honor desires, I can go 
ahead and make a brief statement. But we do have a mmber 
of witnesses, 

THE COURT. I know you have a number of witnesses. 

WR. BAKER, And I think I can develop the information 


through thes. 
THE COURT. You just generally tell 


All right, Your Honor. | 


Do you heve something? | 

MR, GREEN. I wonder if we might haye a@ copy? 

THE COURT. Sure, if they have a copy. 

MR. BAKER. Yes (handing copy to opposing counsel). 

Basically, Your Honor, we take the position that the 
cutback, based upon 1963 uses, would be entirely unrealistic, 
because you don't use water on that basis. In other words, 
the set amount you use in 1963 has no relation to what you 
use in 1964; and what you use in 1964 has no relation to what 
you use in 1965. So initially the order is arbitrary, 


because our uses depend on cropping pattern. | That is, eech 


| 
crop takes @ separete amount of water, Our uses depend upon 


the amount of heat, and the type of soil you are in. So 
these things are variables, and from year to yeer there is 
rather extreme variation. | 
THE COURT. There is a uzximun, though, that you 
can get, is there not? | 
MR. BAKER. No, Sir. Our contract is reasonable 


and beneficial consumptive use. The limitation is as to the 
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mumber of acres. 

THE COURT. That is the 25,000? 

WR. BAKER. Yes, Your Honor; but there is no issue 
as to that fact, because we are nowhere near that limitation, 

So that is the initial position, and I was going to 
put on briefly testimony on that. And then I was going to 
develop the susceptibility of the citrus crops to damage, 
particularly in view of the situation that exists in Yuma. 
Cur cut, Your Honor, is not a cut on an amount which is 


delivered to us which would include this carriage water that 


you have heard some testimony on. Ours is a completely lined 


system which deadends. So that every drop of water that 
comes onto the Yume Mesa and 4s used in Yuma Mesa, is used 
for actual farm use. in other words, there is no such thing 
&s carriage water or waste water in our district. So that 
the order we place ultimately ends up on each farn. 

THE COURT. In other words, if you Over-order, what 
ao you do? What happens to that water? 

MR. BAKER. The over-order, Your Honor, would be not 
accepted at Imperial Dam. But once the water is released to 
us, at the pumping plant or at Imperial Dam, it has to get 
used, because there is no place else for it to go but to the 
farms. 


THE COURT. That's what I mean. Suppose actually 
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all farmers esk for too much water, Too much water cen also 
| 
: 
gestroy crops, as well as not encugh water can Gestroy crops, 


can't 4t? 


HR. BAXER. Yes; there is a limitation on that. 
TRE COURT. Suppese that you over-order, ang it 


comes into these conerete ditches or whatever they, Vv are, - 


MR. BAKER. lLaterels, yes. | =i 
. | 


THE COURT. <-- then what happens to that water? 

KR. BAKER, That is a aay-by~-day proposition, ang 
the water master controls the order from Imperial Den. So 
the actual nuzber of acre-feet coning to the Mesa is always 
going to be used. And if there is water that is not going 
*o be used, then {t is not taken et Imperial Dam. So thet 
any water that leaves that point is used on the Mesa, The 
ten per cent cut ts not on what we oréer in the master 


schedule; but the ten per cent cut is based on) cur actual 


“Fuse in 1963. ; So that the ten per cent eut Salome ease, 
then, is A @trect cut farm application, and| we will 
develop the unreasonableness of this in our tegtizony. 
We will also show Your Honor that si offer of . 
the s Secretary, dealing thr ough his regional directors, as 
‘of ne value to us, becsuse this system is fully conerete- 
lined, and the irrigation canals nerrow in aeee° So that 


approxinately 6, 699 acres of our project are ze & two-head 


lateral w= one- and two-head laterals. 

Now when we get the water we need for our crops 
curing the sumer months, we can take a maximm of 35 heads 
of water. Ai head of water can be a viptente, ‘In our case 
4t happens to be 16 cubic feet per second. We can take 35 


of these irrigation heacs into our system, and we can irrigate 


} 


359 farms. Bt fa 

The Secretary hes limited ws to no more than 529 
capacity through our pumping point, which has reduced the 
number of heads that xe can take to 30. So we automatically 
have built into the systen now a delay in getting farm 
deliveries, tecause we no longer have 35 going at one times - 
we have 35. 

As the evidence is going to demonstrate to Your 
Honor, this problem is compounded by the fact that the system 
itself nerrovs in size. So that if we delay irrigetion up 


' above, we are adding additional tine to the irrigators who 


are below. his has a rather explosive effect, and this is 


the-way it works: 


Assuming a crop needs 16 cubic feet:of water for 


19 hours. Now it takes the man 10 hours, or £t may take 
~ Bim eight, to irrigate that crop properly, because of the 
factor of weather -- which is a very important factor in this 


particular area, because 1t mms up to 115, and the Mmidity 
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gees down to five te = ne and varies up and dorn. 
Cn @ busied éay, you 5a + than on 2 hot, dry day. 
THE COURT. 
MR. BAKER. € city and the heat. 
Now, if the first man cannot get through his irrtce- 
fon in tine, and has to take two additional hours, .the next 
man down the ditch, then, isn't just punished by tuo cneeee; 
because now his crop has gone an aéditional two hours and 


has dried out. This is in sandy country; so it hes dried 


cut. So instead of taking an additional two hours, he may 


sake an additional four hours. And this goes right dow 
the ditch. So that the last man, instead of being txo hours 
late -- it is not a uniform two-hour period -- this y run 
to three, to four, to five, to six days. 
We have been hard pressed in the pebt tO set arcund 
| 
our system, particulariy in the stemer tine, with our 35 


ey 


heads. Thatts a touch-and-go proposition. | If we reduce 

= | 

the muuber of heads, we are putting the whole areca in stress. 
| 


+ A citrus crop -- and this will be testified to ~~ 
within @ period of 24 hours, uncer extreme weather conditions 
-_ end vy “extreme” I mean extreme changes th temperature, 

7 ‘which are not unusual -- 2a citrus crop can be éestroyed in 
@ period of 24 hours. 


You can, in thas same 24+ hours, under extreme 


i ll a 
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conditions, permanently inpeir the tree itself, A citrus 
tree takes approximately five years before you get any crop 
from it. And Curing that period of time, oF course, you 
are merely cultivating and halping it grow. If you impair 
its growth, you destroy the whole cycle. So that instead 
of having a bre2k-even propositicn on the fifth year. -- Pive 
to six years == your breek-even point now has been enhek: 

Ye are not gust speculating on this. Ve have 
actual cases where this has happened, and happened quite often. 
It is a very sevstttys industry. We have it in the hands of 
experts, sae so long 28 we can set the water, xe will reise 
citrus. 

TRE COURT. The Yuma Mesa is pretty mich or 
entirely citrus fruit, as far as the crops are concerned? 
Or that's your big crop? = 


MR. BAKER. Yes, Your Honor. And I night say, when 


__the burean designed the systen, they felt it would be an 


warm winters. And so we suddenly have this tremendous 


alfelfa-area. And of course it's sandy. Ultimately, I 


believe, in the explesion in the California area in the 


suburbs, the citrus went out there, and they found that our 


climate was ideally suited for citrus, because of the generally 


influx of citrus. And we now have represented on our mess 


every major citrus house in the country. 


> 
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So we feel the decis gust can't; mechanically 
work for our industry, to start w There| is no way for 
Mr. Moser -- and we have great respect for him: there's no 
question about that -- there is no way for Mr 
us and to EZeep 3 constently imper 
belance of the 

THE count. Your point is that eve 


more of the fermers on your system came to Fr. Moser and s 


"I'm the man you wrote about. I want that extra water," 
| 
| 


system couldn't get the water to hims is that 
That is exectly it, Your Honor. 


| 
. Now show me your syste, will you, 


MR. BAKER. Yes. (At beards) ‘His espears to 
be a smeli dot. Actually it ts a large punging plant. And 
the gravity canals run in this direction from the river, and 

“Tends 4s our takeoff from that canal... It goes down to this 


See _ | 
‘ pumping plant, and then is pumped up some 59 |feet up onto 
i 


the-mesa. It then proceeds in this direction and splits off. 


The A canal services thie arca of the mesa. 


goes in this fashion around this air base and takes care of 


| —Y this erea here. 


. 


These down in here are small laterals. 


_ Unfortunately, in view of the Secretary's order, 


134 
‘this is the erea where the newer citrus is, And the newer 
‘citrus, of course, is far more vulnerable to this lack-of- 
water problem than older citrus. So our most vulnerable 
areas are in the lower end of the district. 


There is no physical way that Mr. Moser or anyone 


else, once we are behind, can bring this man water_and save 


{ 
his crop, under a@ situation of stress. There is no_physical 


wey we can do 2t. in ovher words, there is no way of just 
being agreeable, one to the cther. 
THS COURT. Is this now, Mr. Baker, because of 
ne seaestnuien you save me about that very hot, humid day, 
the farmer takes six hours instead of four, and therefore 
iaterels are in use for him; and the other ran who is in 
serious trouble cow the laterals doesn't hsve a chance of 
getting it? Is thst the point? 
MR. BAKER, Yes. It is a cumileative thing. ‘The 
“'man gust ahead of him is in a condition of stress, too, 
"perhaps not es extreme as the last mans but each person is 
getting in the same position. So in the sumer months, 
and with the limitations placed on us by the Hoses: there 
is nee way we can take the water they have given us, put “t 
' through that system, and not suffer damaze in these sumer 
months, 


Now we have a problem in the fall which deals with 


So RI AE ORE ese 
a CRG ES 2 1% 


a POSES 


frost, and I can develop that on the testimony. 
I have outlined sencrally what we have here. 


Me. Smith, please. 


Your Honor, if it is permissible, I would Like to" 
| 
reserve five mimtes for rebuttal. 


THE COURT. Very weil. 


Mes. Davis, I think the counsel has used ten 
thus far, He has 59 nimates left. Se tell him when 
55 minutes from now. | 
TEE DEPUTY CLERE. All right, sir. 
rhenetpon 


DE WIT? SMITH, | 

A - | 

being first duly sworn, was cxamined and testified as folloxs: 
| 

DIRECT EXAMINATION 


BY PR. BAKER: 
Q Mr. Smith, you are the same Mr. Smith who filed an 
“r affidavit in this case, didvyou not, sir? 


A Yes, sir. 
4 


“PES COURT.  vhat is your first name, pir? 


2 


THE WITNESS. De Witt. | 
BY MR. BARKER: E 

Q And you are presently the horticulturist and field 
supervisor for the firm of Kirchville and Wilch? 


& .. Yes, sir. 


Q And as part of your duties, then, you have the 
responsibility for the cultural practices of some 6500 acres 
of citrus on the Mesa, do you not, sir? 

A Yes. 


gy And you are @ qualified horticulturist and have a 


college dezree in that science, do you not, sir? 


A Yes. —— 
Q And your orgenization 4s also associated with the 
Sunkist organization, is it not, sir? 
A Yes. 


Q All right, sir. 


THE COURT. Is there any question now as to this 


man's qualifications? 
BR. GREEN. None, Your Honor. 
THE COURT. Very well. I recognize the witness as 


qualified. 


Ap 


g BY MR. BAKER: 
a) ae. Smith, would you tell me just briefly, so the 
Court te have some understanding ~- and perhaps you can 
enlarge on some of the ‘stat encnts I made in my opening state- 
ment -- as to the uniqueness of our particular area as a . 
—¢itrus area, as opposed to other citrus areas in California 
and throughout the country. 


A Well, one of the primary differences between Yuna 
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and other citrus areas in California and Florida 4s our very 
sterile sand conditicn thet we start out with to put an 
orchard on. It is very low in silt and bg it is 
prectically hydrcponics. | 

Q Can you tell the Court -~- perhaps he is n 
acquainted with that word, “ydropontes” —— what that 4s. 

A Hydroponics is the system of farming ere you grex 
plants in water and just use wire or sand or sonething to 
held them upright, and you put into this water all the 
nutrients that the plant needs. ‘i 

Also we have ea condition in the swum 

have extreme changes in clinate. The Coachel 
in California and the Yun: 
that we have very drastic changes in water requirenen 


a@ rather quickly changing pericd af time. Ve can go froa 


to 108 or 119 over night. aus 
g Can you give the Court some idea of (the extremes 
temperature range that the Yuma area is subject to? 
THe COURT. From 91.6 to 129, isn't it? 
TES KITMESS. Somerhat in that eel 
BY MR. BAKER: | ti 


And the sumertine temperature, I believe, each day 


throughout July and August it generally always exceeds 109 


degreess isn't that true? 
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A Yes. 


Q Apply this, then, to the vulnerability which citrus 


FM TR EERE ERIS 


hile, 
ia 


has under these conditions te a lack of water. 
A Well, our plants here probably wouldn't. even be grown 
in Yuma were it not for the fact that there are not enough 


areas that are real warm in the winter, froma freeze danger 


4 


standpoint, to be utilized for the citrus that you can sell 


in the United States. In other words, Yuma is one of the 


Tn a a ee) 


later places to be chosen for citrus. Because of this 
extreme sumer heat, it isn’t a confortable place to live. 
So it was developed later, after the ideal areas, especially 
in southern California, had been grabbed up and used for 
other purposes, This has created a good: demand for citrus 
from our area, and it is a very econemical crop to grow, once 
you have learned the techniques that are necessary in that 
climate. But it is a subtropical plant, and at really 


rbelongs in a sudtropical area. And Yuma is 2 very arid area 


# 
& 
3 
$ 
i 
Fd 
- 
= 


“that creates moisture problems. That is ow mzin problem -- 
moisture management. 
: Q ABl right, sir. Now can you give us some idea, 
then, of the timing involved, with regard to danger to eltrus? 
Within what period of time are you in serious trouble; sir? 
& Of course, that would depend on the age of the trees 


and the crop, the particular variety or crop involved. But 
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Just to give you an exemple of cur summertice program, we 


have our trees thet planted this spring on five to seven 


days. 


Q On five to what does that) mean? 
A Every five to sercen days we will re-irrigate. 

And then we would go from extremes <-| ome: cur lemon 
crop is set -— we are going to co there until it's sot — but 
once it's set, say in July, where a sudden heat spell won't 
knock our lemons off, we will stretch those out, to save water 

ang also to keep aown on leaching of mutrients| and ciscase 
problems we get into where we over-irrigate, en wil] stretch 
these, to the large roct systems, to 14 or 16 gays. 
THE COURT. hot do you mean by "set"? 
& crop set? ‘hat dces that mean? | 
THE WITNESS. Car trees blocm in the 
efter the bloom peta nere is a sm22, | 
i 4t there. there is about a month to to months, as 
” that thing sizes, where it is very vulnerable to felling oft. 
Ye eall ‘that period the fruit-setting period, where the 
decision is made by the plant for that to drop |prematurety 
or to heal in good. And once that period is passed, that 


7 ‘fruit will stay until harvest. | i 


THE COURT. Once that period 4s over, ang the fruit 


stays, it 4s set? Is that right? 
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Ska a 


Rvs. 


Ths WITNESS. it's set. That's how we get that 


I'm not sure I finished ny -- nt 
THE COURT. I think maybe I interrurted you. 
BY MR, BAKER: 
Q We are drawing your attention to within =. period 
of time gre you in serious trouble in citrus. pe 
A A five-to seven-day schedule, and the variation there 
would be soll type. On our best soil, which we grade as 
Class 2, we can put baby trees on seven days. And as long 
as we are not delayed more than a day and a half, we still 
won't receive severe damage on Class 2so0il. More thane 
day and a hal?, many tines we get severe damage, where this 
orchard may be set back for more than a year's growth. 
. Now on Class 3 soil, or worse -—— which the lower end 
of the Mesa hes got more of, and {t 4s the area where wa have 
“Tbeen developing most recently -- even a day late sometines 
“dees us gome damage, some defoltation of the tree ana also 


feeder root damage. 


“Q Perhaps it would be wise to tell the Court at this 


point exactly what happens. What happens internally to 


7 this plant or the tree that causes the demage? an 


A With a baby tree, particularly, when we don't get 


SAREE eM 


the moisture that we should have, and even before the leaves 


+ 


A 268 f 


s a ee 
thers start 


elves cvrl wp ané 
we start to kill the little, 


moisture and nutrients, An 


to fall off, or 
fine root hairs 


d@ after you put 
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mot 


| 
| wilt severel 
| 


| that 


v2 


pick wp 


| 
the water back 
— 


on the tree, the leaves will gain moisture right away. 


There are still encouch roots 
come back and look normal. 
of these feeder roots, that 


Pel 
oe 


time before it puts on its 


not killed that 
But if you heve 
tree 


xt flush o? new 


2 
Ne 


‘the leaves will 


| killed enoush 


Will sit there for a long 


| 
| Growth. XI have 


one orchard that was wilted real bed in 1961} and yon can 


today see the parch in terms of abcut half as big a 


neo fruit yet on these srall 


trees. 


_ 
tree, and 


And I have gotten almost 
| 


half a box on the trees that were at the beginning of that 


irrigation. 
THE COURT. 


polchal 
ree 


it does come back over a 


THE WITNESS. 


i 


THE COURT. yi 


"the process of coming ds 
det+s put it that way -- the 


production is concerned, out 


¢ 
aie 


sod oF & 


Eventually, yes, sir 


te 


But during the time it ts in 
| 


a tefore it has come back — 


tree is really, 


of service? 


| 
so far as 


THE WITNESS, We just say it's sitting there. 


That's a common expression — "just sitting there." ~~ 


THE COURT. It is not producing any erops, anyhow. 


BY MR. BAEER: 
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Q Under extremes of weather, it is the actual extreme 
change in weather that is more damaging than the actual 
temperature, is it not, sir? 
A Yes, sir. 
Q Under an extrene chanse in weather on this young 


citrus, how long could it go without being permanently 
| 


fmpaired, or substantially impaired? we 

A It will vary according to the kind of weather that 
we are experiencing, naturally. But if we jump from, ssy, 
55 or 98 end go up to 112, a day late is going to show some 
obvious stunting. 

Every orchard has het spots in it, spots where the 
sand is a little less fertile or where there is a little less 
ergenic matter. specially in new planting this is brought 
about, because when this Cistrict was first developed these 
lower farms at the south end of that district -—-_ 

4s the south end, is it? 

A n Yes. They were planted in alfalfa on two-tenths 
fall. “And mostly now when we plant them to citrus we must 
re-level to only one tenth of a foot fall per undred feet 
of sepigation: : 

THE COURT. That is the fall for the water?- 

THE WITNESS. Yes; that's the slope of the lard. 


“When we do this, unavoidably we cut and we fill. We cover 


PSR ORS 1 PTE 


ite ext 


< 

z= 
sk 

ra 
+ 


. 
1 4, 


hia fd Bt Sh 


Stine 
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| 
| 

‘up good organic matter that has been developed from alfalfa 
| 


roots and alfalfa leaves, with soil that was) cut to bring it 
to this different level. And soze of the worst spots are 

these so-called hot spots where the trees will wilt quicker 
because there is less organic matter to help hold the water 
in the soil. 


BY MR. BAIERs 


Q Just so there is no misunderstanding, tell the 


what the reasomble market value is of even that type of 


on the Mesa by reason of this citrus industry. 


A Well, even without re-leveling, right now it is 

| 
bringing $1500 to $2809 an acre. 
2g All risht, sir. 


So that we unéerstand the mechanics) of 4t, in your 


opinion would a ten per cent cut in water available on the 
| 
Mesa ceuse immediate danser and harm to the citrus uxer your 
; le 
“Veentrol and also the citrus generally on the| Mesa? 
| 


A (Yes. In fact, we have bad demage plreacy without 


the_ten per cent cut starting. 
: Q Before you go on to that, I would ive you to explain 
to the Court, somewhat in more understandable terms, vhat I 
—, was trying to tell him about the cumillative effect of the 
Gelay in order and the effect in the systen ttsezr, and hev 


that would ultimately cause camage to you as a citrus farmer. 
| , 


14h 

A Well, if we have an orchard on seven-day schedule, 
and we see a sudden hot spell comes, and the ground on this 
particular orchard is drier than 1¢ has been the Iast two or 
three times it was irrigated, when we place thet order — say 
it's an 80-acre orchard -- ny irrigation foreman Looks at the 
record of what it took the last two times to irrigate it. 
We will say it was 35 hours. Ee will place an cae for 2 
full head, 16 cubic fect, for 35 hours. And beceuse of the 
sudden change in temperature, the orchard is drier. And ft 


con't mean the temperature changed this morning and so it's 


bed ssa Bo 


drier; but for the last two or three days it has been warmer ~ 
than it was preceding the other two frrigations,. It might 
ren 41 or 42 hows to get that orchard finished. 


The next orchard down the ditch, naturally, is getting 


3 
x 
4 
ay 
= 
& 
9 
Ph 
4 


water SO many hours later than what he expected. 


£HLS 


TH. COURT. Is that 41 or 42 hours? 


THS WITNESS. Well, say instead of 35 it's 42. 


VATS PRU 


~ So we are seven hours longer. 
"SHE COURT. Are you still drawing from the ditch? 
THE WITNESS. Yes. They won't turn us off, within 
reason, because they know that we can't anticipate exactly 
“ —; what it is going to take to irrigate, because of the weather 
changes. 


THS COURT. You may, in other words, irrigate 


‘almost four @ays on one ferm? Is that right? | 
THE WITNESS, That is entirely true, I have one 

farm we irrigated almost six days. a 
THE COURT. And you start at the bottom of the 

ditch in the irrigation, and are working up; ig that right? 
THES WITNESS. Not always. It will depend on the 

way the farm is laid cut. Bnt generally spea} hs heads, 

not so much my farm -- I may have a farm that I take care cf,and 

there may be two that I con't take care of, then three in 2 

row that I do take care of. But when I place my orders, 

the irrigation district rotates me in with my neighbors, not 

the way I ask for them but the way it will be best and fairest 


| 
to everyone. 


| 

THE COURT. Yhet I was trying to pclae: ‘Me. Smith, 

does the man lowest on the ditch irrigate first, and then you 
work up the ditch, like I thinks in the Bard district? 

48 THE WITHESS. No, not necessarily. 
es THE COURT. You do not. | 
| NESS. One of the reasons that would be very 

difficult to coordinate ts that we have different aged orchards 
giread all over the Mesa. We have 15-year-old lezon trees 

—\ right next to baby lemon trees, and they are owned by ~ 


aifferent people. And I have a lot of 10-acre and 20-acre 


owners who must be treated just as fairly as a 160-acre oxner. 


‘So they are all comingleé in there on the best possible 
schedule, and they will come right down the @itch, Your Honor, 
just the way it is fairest to everybody. on of the pecole 
won't be people that I irrigate, and I will tuen my head over 
to them until they can finish, and they will give it back to 
me. And then I may keep it for two or three farms; ang then 
turn it over to some other operator who is taking care cf 
Some other farns. 

THE COURT. Isee. when you speak of the 41 or 42 
hours, you may, be irrigating two or three farms in that 42 
hours; is that right? 

THE WITNESS, ell, I mentioned an 80-sere forn. 
A good time for 4t would be about 32 hours, and even 35 . 
wouldn'$S be dad. But i? I took 42 hours, that would be 
excessive; that would be more than I think 4s TIERE But 
after two or three days of real hot weather, it sould go 


-> that mach on {nis one Sd-acre farm that I take cere of. 


“Now going down the ditch about 400 acres, which would be 
several Gays later, the last farm on that ditch might be two 
¢ays_to three days late and really suffering. There is no 
way, once the whole Group of orchards has started wilting, 


| that you can specd up the process. 
THE COURT. The fellow farthest down the aitch, 


Af he went to Mr. Moser and said, “Do you remember that letter 
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you wrote back in May or June or July, where you said YIP you 


are ever really up esainst it, let me know, because I'll get 
you sone water,*” that men down at the end of the ditch would 
never get his water, would he, because you ve poing to get 
your 41 hours in first; te that right? | 
THE WITNESS. And then my neighbors, and it's going 
to work down the ditch. Your Eonor, the only wey Wicss seo 


that he could be given that water would be to not male the 


| 
cut, so that we never start out with the first guy late ~~ 
| 


in other words, have enourh: water available where we can keep 
our schedules in line with the demands. | 
THE CCURT. That is the 19 per cent cht you are . 
talking about? | 
THE WITNESS. ‘Yes. | 


THE CCURT. That is, don't reduce it? 


| 
THE WITKESS. I think we ere stretched ous too 
-} thin te start out with. 
| -B¥ MR, BAXER: 


+Q And this is accentuated, is 1t not, by| the fact that 


we have over six thousand acres in new citrus tn the lower 
end of the district and on the one- and two-healt istereis? 

=F A Yes. | 
THS-COURT. hat was that last thing, 


. One or two what? 
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BR. BAKER, One~ cr two-head laterals, Your Honor. 
THE, COURT. Would you explain to me a little bit 
more about these heads, B “thought you said there were tro 
heads when you first spoke of it, and now we have one- or tro- 
head lateralis. 
MR. BAKER, The hedd, Your Honor, is Justa unit of 
measurement. We can in ow systen, the whole systex, harncle 
35 heads at one tine. 7 ; 
THE COURT. Aang 35 heads is what? You say it is 
a unit of messurenent. 


HR. BAER, Yes -- 16 cfs times 35, We can handle 


that quantity in our whole system at one time and be irrigetins 


vericus and sundry farners. 


‘ 


THS COURT. So it 1sn't the head of the diten — 


= 


that doesn*t mean anything at all ~- where it came in? 


-~ PR. BAKER, No. wascio 


THES court. You are talking about a unit of measurc- 


‘ent of water. 
7 PR. SAZER. Yes. 

THS COURT. Sixteen cfs. 
HR. BAKER. 

BY MR. BAKER: 

Am I correct on that? 


Yes. 
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Q Now, must by wer of illustration, you eaae telling 
me last night about one particular Yarm that when you got a 
south breeze from Mexico, a moist breeze, there was a radical 
departure in the time it tock to irrigate that field. 

A Yes. We have a 320-acre block that |is down near 


the south end of the Mesa, and it is one of ou resi preblen 


orchards, But one thing that helps us in there is-any tine 
we get ~- the 329 acres is ownec by a mmber of pecple, but 
we are farming it, and wre planted 16 all at the same time -- 
any time we get a wind off the gulf, of coursé 329 acres is 
enough acredge you really get a big benefit from it. It will 
chop off the time by maybe 15 to 29 hours that it took te go 
over the rhole 320. And neatty 2ll the wind Its doing is. 
changing the humidity. But it allowscthe water to go ecross 
that mach, faster, because of 2 danper conditidn in the soil. 


. Neo 
THES COURT, When it is a very mmid jdzy--- what 41s 


ae ' 
i | 


-| this problem of humidity? oo ee 


, THE WITNESS. The top few inches are very dry. 


Theiwater, as it passes cown, is absorbed faster. New if 

there ts just a slight amount of humidity, the water travels 
faster. We are always wasting water to this extent on the 
| 


1 Yume Mesa, that at the top end of our run there is more water 


entering the soil then we need; and at the bottom end of the 


run we just turn it off in time to get the depth that we need, 
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: for the age trees re are working with. The faster we ean 
move that water to the bottom, the better. And humidity is 
one of the things that will help us get it to the botton 
faster. | 

TES COURT. So the more humid the day, the faster 
the water wlll move down to the bottom? ~ 

THE WITNESS. {11 travel — will travel down to the 
dotton, ? 

BY ER. BARER; 

Q Now dees this explain, sir, part of the problen, 
from the district's standpoint, in ordering water through 
Imperial Dam, waiting 72 hours for it to come dow, and then 
pessibly not gecepting all the water that came down the river 
from Imperial Dam? 


A I think, if I understand what you are trying to get 


at there, -— 


THE COURT. I think maybe I can help you. What 


“he is saying is that on 2 humid dey the water runs faster 


acress your land and you really don't need as much water. 


Is that what you are sayings? 


THE WITNESS. That's right. fo 
MR. BAKER. And there is a time lag, Your ‘Honor, 
of 72 hours for the water to come down, 


THE O..RT. In other words, he can't tell -sirt it 


is going to be three days from now, whether it 


| 
be a humid day or a clear day. 
~! 
MR. BAKER, Right. That's exactly! 
BY MR. BAKER: 


Q All right, 


is going to 


it. 


Now let's go to the specifics, Mx. Smith. 


Within the past month, hes your organization or the | SFoRs you 


have been responsible for actually suffered Ph 
by reason of @ lack of water? 
A 


g 
A 


Yes. 

Ang how many acres, sir? 
Several orchards that I was told — i 
an effort to get an exact count before I care 


least three or four hundred acres of orchards 


substantial dameagsein seme parts of then. 


This 


toak-dana se 


haven't made 


| 
east -— but at 


have had real, 


is cue to the 


fact that for the last three summers, because we are planting 


_ very rapidly this Yume Mesa 
“to be running full bore to take care of these 
"these five- to seven-day schedules. 
to 23 days, either more 


less. water. Recognizing this, the irrigation 


to young trees, the syst 


Even stuelly, when we 50 


em 7 I6 
vom meecs 


short scheéules, 


~~ 
vw 


land can be developed cr we will nocd 


istrict has 


asked for more water and we have been given extra water every 


summer. 


been made yet, as far ss 19 per cent is concerned. 


The ten per cent cut, as I understani it, hos not 


But five 


heads have been chopped off, and have been chopped off for a 4 
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‘month or so. 

THE COURT. Vhab you are saying is that you heaven's 
had your 19 per cent cut, but you haven't been able to get the 
extra water you got in cther years? is 

WITHKSSS. Right. 


THS COURT. ich would heave been of beneficial use; 


J 


is that right? = 
TES WITNESS. Yes, sir. 
BY HR. BAKER: 
Q Now, by reason of the fact that you couldnts get the 
water, did Sone 329 actually suffer damage, sir? 
A Yes. I have gotten part ‘of it defoliateé where 
there are no leaves coming back yet. 
Q What portion of the 329 would you say was either 
artially or tctally demesed? 

A It would just be a wild guess, because there are t:0 
~ “turnouts. And we were rumning water sooner on the one turn- 
out than the other. I would say 70 to 99 acres of the one 

farn. ooo eas wiited and we are going to see a substantial 


agifference in those trees. 


TEE COURT. That is since the Ist of June of this 


THE WITNESS. Yes. it was in the first part of 


BY MR. BAKER: 

Q Translate that for the Court. Translate that into 

money damage, if you cen. i 

A I think that at the end of a couple |of years from new 

those trees will be a year behind the part of the orchard thet 

aidn't get wilted; and we have lost a year’s|cultural cost and 
whatever interest the value of that planting /is worth —_ 

probably three or four hundred dollars. 

THE COURT. «What is the income from 93 aeres of 

citrus fruit? | 

THS WITIESS, Well, sir, that would Gepend on <= 

THE COURT. Cn prices; I realize that. 

THE WITNESS. it would cepend upon|the production 
it wes in. Ve will say, if it was lOyear~old Valencias, we 
could expect 500 boxes per acre or better; and right now, the 
last two years, we have been getting about teo aollars a box, 


“Tor a little bit better -- move than two dollars a box. 


-THE.COURT. I was really thinking about the 79 or 


90 acres of the 320 acres thet have been damaged. 
: Tae WITNESS. These are baby trees. They won't be 
in stodtntton for five years. But now I fcel it will be 
—\ maybe six or six end a half years before we ean jump those 
back to the size that they should have been. 


THE COURT. Are they Valencias? 


THE WITNESS. Yes, siv.. 
BY MR. BAKER: 
Q Translating it, I believe you told me before that 
your estimate on the damase approximated two hundred thousand 
collars. Is that it? 


A Yes, sir; it can be that much. it is hard for me 


} 
to say thet after taking an oath, and be sure how much, wniti 


we see these trees six months or a year from now to see how 
much they are truly set back. I have been surprised at some 
erchards that wilted and came back and didn't leok too bad. 
And I have been really surprised at a few that are still 
ecraccing along three years after they were wilted, and stiil 
con't seem to caking off like they should. 

THE CCURT. You can't tel2, in other words? 

TES WITHESS. Ko. 


BY MR. BAKER: a FO 
Q Let's translate cne other problem. By way of back- 
“ground, tell the Court whet our present citrus crop consists 
of, ow much citrus énd potential gross value we ave fron 
this year's erop and the crop in the making for the first ‘part 
of 1965. 

A We have almost four thousand acres of prodicing 
lemons, Those are five years or older, and the majority of 


them are over eight, because that was the first variety that 
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” | - 
we started planting. It had the most popularity with the 


| 
formers. And@ the estimate last week was 2499 cars for the 
| 


Yuma area. And that looks like about a three) militon dollar 
=; 

erop for this season. ‘We will start harvesting that in 

September, and we will finish in the early part or January. 


| 
a} And there ere other crops? 


A Our tangerines and tanzelces are mostly bebe trees, 
We only have a few Immdred ceres of producing trees. I would 
s2y @ willion to two millicn, depending a lot of prices. 
There is a big fluctuation in the tangerine market. Scmetixes 
you can hardly get your ccsts cut of them, and other 
are very lucrative, dereniing uron an Christmks and 
giving seasons. 
Q° An@ are there any others? 
A The Valencies, ve have about seven thousand 
Valencies, but they are mestly nenproducing. a 
“kts 15 important, becaut: if this 10 per cent 
“over cuO or Shree years from now, we are going 
of? granulated Valenciss, Right now we have cply 
| 
210 per cent of cur Valenciss in production, ami will have _ 
probably only about three million dollers of Velencias to 
market next year, By three years from now we; should have 


15 to 20 million dollars of Valenctas to market. 
THE COURT. This is stunting the growth of baby 


“trees, and therefore -- 
THE WITNESS. It is going to reflect it, yes. 
SY ER. BAKERS 

Q Now, will this present crop be in strane, or could 
it be substantially damased, within the next six months or 
the period left under this 10 per cent order? 

A Yes, in several ways, I feel. 
Q All right. Tell the Court. 

A One thing —- and it's a minor issue ina way, but 4% 
won't be a minor issue to the people who own it < we don't 
have a lot of iigertene, but we have a couple of mmdred acres 
of them. And this ts a tangerine that can't stand to be ary 
from now until the time we harvest it, or it gramulates. 

Vhat happens, with this particular variety of citrus, whenever 
it is just slightly stricken, not even enough to be really 
important to most other varieties, it will ery the moisture 

“Tout of the trees. It Just seems to have the ability to suck 
“the moisture from the fruit whenever it has a little need for 
more moisture. And then after you irrigate, these little 
sugar ergpts will get a form, when you dehydrate; the Jaice 
of thst will -- the fruit gets plump agein, but it Teavias 
. —; these l4ttle crystals in theres they call it grandlteatton. 
TER COURT. Is that what we call "pithy"? 
(THE WITHESS. Yes. 


(2 Camere ae 


Ve always thought these came fron 


THE VITNSSS. They cone from all three states, ani 
it can be broucht on by this ca; But at any event 
iv is very inportant SC] tengerines on about six 
asys right now, even thoush they are big trees that for ail 

f ss 


Oo nine to 12 days now. eee 


And tangeloos have this same problem, but to a lesser 


extent. Ané Velenciss have this sane problex, ter in the 


| 
i} 

season; I would sey Nevenber through March will be the critice? 
| 


time for Valencias. 
TES COURT. S that next year's erop now? I thoughs 
your crop eeacen ~- I noticed in your affidavit you spoxe of 
ercos. What is the harvest date of your 
TEE WITKESS. That 4s probably real confu 
“i because our lemon ecrcep is set in the year -- well, i 
an 1964, it is harvested in 1964 and mostly sold in 1933. 
a Our tangerines and tangeloes also are set in 1954 
and Spradeaimentty -- well at least they don't go past February 


of the following year. 


But our Valencias are set about the same tine Gur 
jemons ares but they are not picked until a year later. They 


are set in 1964, but they are harvested and sold im 1965. 
| 
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THE COURT. And late in 1965, too? 

THE WITNESS. Well, April, May ang June. And at 
the time we are harvesting the 1964 crop, we will have already 
erepped the flowers and have small green 1966 fruit on the 
trees, 

THE COURT. A new crop budding right there. 

THS WITNESS. It is the one variety we inva to 
protect in the winter for frost for two crops, the crop that 
will te marketed in the spring and the crop that we hope to 
set in the spring. 

BY HR. BAKER: 

Q Tell me now about the need for water on your fields 
in the faliimonths. Is there a critical demand for water 
during the potential frost area? 

A Yes. 

Q And what 4s the earliest frost, to your knowledge? 

A The first week in November is usually the earliest 
that we gets and we normally will get one the second week in 


November. We are surpriced if we get one the first week. 


Usually some tine between the LOth and 20th we will get the 


Pirst chilling frost. 
TIS COURT. what does water do for frost?! 
THE WITNESS. A veal ary tree, or dry cotton plant 


or any other kind, whenever its roots are stressed for 
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uoisture, will fros wu and be more vulnerable to frest 
camage than a : 2% is in a gocd state of moisture. 
Also, just water over the ground, just 
before a frost is going to cone, will ereatels condition 
where the ground is moist and firms and all day long this 
moist, firm soil _ this is the day preceding a frost = 
will absorb gun and host, and at night it will radiate 
back to the dark sky. This is called radiation benerl 
and it helps 2 lot to keep the orchard warm. 
You can carry that to an extreme. 

this bap inens of throwing water on there just to get this 
radiation benefit, because we create otherproblexs with root 
rot caused by excessive moisture. All we try to do -- end 
most of the ether crerators on the Mesa -- these preblens 
have to be weighed as he Prost damasze. | Ye try to 

water, and order as quick as we can when re get a frest s 
x: anything that is cue for water within a week, But 
thing wes gust recently watored and we think/it is 

encuch to get fairly good radiation, we don't want 

vate ow other preblems by threwing this a tale in there, 


THE COURT. The moist roots, in other words, are 
—; batter protected from the frost? —= 
THE WITHESS, Yes, six. 


THE COURT. Particularly with the radiation. 


THE WITHESS. Yes, sir. If the tree is just 
weak, well, anything else. If you mmn it with fertilizer, 
you get the same miinerability to frost that_you do if it is 
in stress for water. It is just one more thing that hits it, 


and it hits it harder, in its weakened condition, 


BY SR. BAKER: a 


Q Within what period of time, from your expertence, do 
we have frost on the Yuna Nesa? Within what period of tine 
can this ccme on? 

A Ye subscribe to two or three services, and the 
goverment has a good one started now for our area. And they 
normally will give us a day to three or four days? warning 
of a frost coming. But the trouble of it ds that vartation 
can kill you on water orders. So we can't allow anything 
to be too ary. 

THE CCURT. I think what Me. Baker neatly wents 
Teo kmow is for what period, from the beginning of November, 

MR. BAKER. Yes. 

BY MR, BAKER: 


‘How fast can the frost come on, in the fall months? 


How fast? 


Yes. 


Well, as I say, we can get a one-day warning that it. 


Now is there any way that Mr. MOET sy: OF you, if you 
were in charge of this whole operetion, or enyone else, could 
cone in and == @ decision and turn in extrajwater to you, 


uniess the district had some water coming in on a regular 


basis, just to anticipate this problem? 


A No, I don't think so, because our warnings & ere nct 
such that I can depend on them for more than +- I must keep 
211 our orchards moist enouch so that if we only get 2 one- 
Gay warning, I won't have any one of my growers dolting. 


And if we are going to cut thet and say thet 10 per cent of 


the orchards are going to be that omch drter, |Z don't think 
we could be sure we wouldn't get caught with our pants céown. 
Q Now one cther question, and this goes back a couple 
of years. When we did have a nvater shorteze tn July or 
August a few years ago, we had alxost a mn on. the bank, did 


“Tre not, on om water bank? Do you recall ‘alee 
oie | 


A - Tats was in 1951 you are referring to? 
Q Yes. | 


A Everyone got behind, Your Honor; so ROPE are ail - 


| 
thinking, "If I'm on a ten-day, and they're behind, I'll shits 


+ —to eight days and that will give me my ten aays." So everyone 
found themselves fighting asainst each other th get the sane 
amount of water. In other words, it 4s just Like that cla 
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aitustrasion of the two pulling against each other when they 
want a patil of water. And this Secretary's order will just 
ereate this very situation for us. Ve finally got that other 
straightened: out. But there is no way we can fight it if 
everyone knoxs they are going to get behind under this system. 
And this is the thing we are seared to death of. They get 
penicky, end especially some of the operators who have 
absentee owners who sre afraid the absentee one is going 
to pull them for being neglectful. So the safest thing for 
them to do, to remain trustworthy managers, is step their 
water order up. I had five-days baby trees going nine days 
pefore they got their water, and it was disastrous that year. 
That year was the worst we have had yet. 

Q All right. How one other questions” In your opinion 
is there any waste of water? Are the cultural practices on 
the Mesa im accordance with the standarés you ave famtiiar 


-l with, the best in the industry? 


A ;i don't think there is eny waste of water. I don't 


belteve any of our neignbors are wasting it. The system is 


aimost, except for evaporation losses, foolproef so far as 


wasting weter is concerned. 2 
Q You mentioned once before the element problem, the 
nitrogen problem and@ the disease problem. Tell the Court 


why these influence you in your selection of amounts of water. 
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A Well we feel, and all the other operators feel the 


game thins, thet in Yuma we have a particular problem with 


this soil, because of its not being a very fertile soil, enc 


because of cur dry Sir we are not able to spray scme of the 


mincr elements that are required for citrus| 


pus on insecticides, like I was always able 


xhen we hseve to 


to do when I hae 


ranch in California, and like they do in Florida. _ The 


humidity here just doesn't allow the leaves| 


and we have very disappointing results with, 


elements * 


to pick it up, 


these minor 


One of the th hat agsravated a minor elemen 


problem -- re have 
of years -- is the 3 e of water. 
that soil, the more these 

chere ere things -- zinc, 

Slowly dissolving in the 

$0 the plant when the 


has plenty of it, in what they call "Locked 


The more 


dorn, bec2 


= form.” 


f this 4n ie last couple 


we leact 


USS 


we have found, and all cur neighbors have found, in om 


producing orchards, that the least rater we 


ean eat by with 


and still keep thir gs roanning smoothly, the! better our minor 


~; element problem is. 


THE COURT. In other words, over-watering causes 


faster dissolution of chemicals that hurt the tree? 


Is that 


THS WITNESS. Not hurt it. These elements are 
needed for tree growth, and we leach them cut by excessive use 
of water. They so On dow beyond where the roots ean pick 
them up. 

THE COURT. They are helpful to you. 

TES WITNESS. Yes, sir. 

THE COURT. I thought you said the more water you 

hed, you had learned 1t was harmful. 

THE “ITNESS. Yes. The idea is that the least 
irrigation we ease get by with, the least mumber of irrigations, 
the less of these desiravie units will be pushed away from the 
root zone. Our sand gees cown abcut 39 feet. 

THe COURT. Oh, I see. 

TEE YITNESS. And our trees only feed in the top 

three or four feet. An excessive use of water just runs 
“Tthese things right out. 
a THE CCURT. And when they digsolve, of course they 


go down. 
THE WITNESS. Yes, sir. 


THE COURT. But when they are in place, so to 


7 —yspeak, they are there for the trees to live off of? ~—- 


THE WITNESS. Yes, sir. 
BY MR. BAKER: 


165 
And in our climate you cannot artificially put these 
ne soil? 

We just nave a very difficult tire, and we con tt know 
re still working on it, for ways of 
eifferent types of sticker cagers that would make the 


pick up some of these things through the leaves, Like we 


able to do in Californin. But we just don't have the hk 


Zor good response to those feedings. 
Q All right. Now let me ask you one nore question 

| 
before we close here: = S the problem on disease by 
virtue of excessive use of water? 
A Our perticular citrus planting in Yuma utilices 
root steck know 2s the rough lemen, almost exblusively. 


It is the best root stock for sandy soil. It)is a very 4 


esses are a mie pre’ 
to a mumber of the v iseases that seme of 


stocks are. But the oz t nat it is susceptible to, 
{ 


which is a problem in Yuma, is a Angus disease 
Souk around the trunk. This is net normally 4 Acsevt problen, 
because this fungus requires Mmmidity and moisture to be active, 
Normally the dry air is enough to kill 4t. In facet, one of 

ny control measures, when I have a sick tree, is to cut a Lins 


cut on the south side and pull all the accumlated trash awry 
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from the trunk so that the sun can dry that area out. And 
that is one of the best control measures we have. The Yuma 
area didn't have this problem, It's a new development. 

The majority of our acreage that's on this rough lemon root 
stock 19 less than ten years old. And 4t seems to be a 
disease of trees after they cet a full skirt and a lot of 
shade, and a lot of trash has accumulated underneath the tree. 
One of the best control measures we have got to keep this down 
is to keep the water down. In fact, my company right now 

is removing, by building borders, a big area around every 
older lemon tree so that no water can enter the trunk area. 
And this is another reason why we use the least water possible, 
because these problems can become very important. I have 
lost almost 490 trees in one 160-acre bicck. 

Q Let me ask you this: These practices you have 
mentioned, they are in common use in the Mesa on the other 
groves, are they, sir? 

A Yes, I believe so, 

WR, BAKER, I believe that is all, Your Honor. | 

THE COURT. In other words, you have been testifying 
here about the Yume Mesa end particularly, I assume, about 
your own problems and experience. Is what you have testified 
to, would you say, common to the whole Mesa? 


THE WITNESS. Yes, sir, generally speaking. 
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In fact, seme of the problems, I assume, would be the 


~. 


| 
irrigation District, would they not, sir? 
- 


Yes, except their soil is somewhat different. 


But there is citrus on the Bard area, 4s there not, 


Yes. — 


| 
MR. BAkeR. No further questions, |Your Honor. 


‘BY MR, GREEN: 
Q On the average, how many acre-feet per acre do you 
apply to the lands that~ you manage? 
A For irrigation? 
THE COURT. What is your objection? 
MR, BAKER. I don’t see that that is material, Your 
Eonor. That question depends upon so many different factors 


- that it is really of no benefit to the Court. whether you use 


‘five, Six or seven. That depends on the soil conditions, the 


particular position of this farm. o 
THE COURT. Now you know Mr. Baker's answer. What 

ts yours? mh 

7 THE WITNESS. That would depend on the age of the 

tree, which the site will determine how much water. 


You are talking about per year, or per irrigation? 


ak ealcebces a! SSC RD BS BN SEB ATE EAR IE SIL oe cise 


"Hace aco Sabie 


FBSA tak VERS 50 ESLER EN > 


‘ 
; 
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BY MR. GREEN: 


Q Fer year. 


A That will depend. You take cur Largest lenons, 
where nearly all of the ground is shady end there is very 
little of the ground that the sum evaporates moisture fron, 
And also these trees, except during the set period, are 
normally on a two-week or longer schedule. Those trees will 


get by with somexhere between eight and ll feet; and the 


variation there is the soil classification, generally. Also 
| 
the fall of the land originally. 


Q Are there any instanses of your applying more than 

Zl acre-feet per acre? | : 
A Well, I haven't finished. | 
Q oh. 
A That would be your oldest trees, which is also your 
least water per acre. | 


And I can give you the other extreme, to take a 
| 


baby orchard. For a full 12 months - normally it would be 
planted in March -- the water we would use from, say, March 
to March, the full 12 months, if it is Class 3 or worse, cculd 
run as high as 20 feet. But that would be the extreme in 
the other direction. | 
I think generally most baby orchards would be 14 
to 163 and then they will keep going dow until they reach 
| 
| 
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the age of seven or eight, about nine to ll, depending upon 
the soil type. 

Q Twenty feet would be 240 inches per acre during the 
year. 

A If you are on Class 3 and have to irrigate it every 
five days, from Farch until November, you ean put an awful lot 
of water on Class 3 soil. 

Q You began your testimony with a comment on the 
uniqueness of this irrigation district. Is not one way in 
which this district is unique the quantity of water used per 
acre per year? 

MR. BAKER. 2 object again, Your Honor. That is 
irrelevant and incompetent. The Congress decided to build ~~ --- 
an irrigation project here; and if it takes so much water to 
irrigate it, that's it. 

THE COURT. The questicn goes to beneficial use -- 
isn't that what you are going to? 

MR. GREEN. Sir? 

THE COURT. Isn't that what you are inguirins about, 
how much water is needed at this particular mesa, from the 
point of view of the beneficial use, and that that is one of 
the unique features of it, that it has been taking a lot of 
water? 

RR, GREEN. Well, I merely wish to point out that 
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it has been taking an awful lot of water. 


THE COURT. You are not willing to concede that 1t 


is for a beneficial use; is that it? 


MR. GREEN. Not in its entirety, no, 


| gir. 


THE WITNESS. Your question is is that a unique 


feature of this district? 
BY MR. GREEN: 


Q Yes, sir. 


A Yes, Coachelia 4s a sinilar district. Certainly 


any soil arem along the coast cf California -- which is 


primarily the only thing that I can equate Yuma with, because 


that is where the rest of my experience is from <- they only 


use three to five feet on those heavy soils. 


winter rains all winter over there. I don't 


Bat we set- 


know what the 


rain, added to the irrigation water, would come tos; but I'm 


sure it would be less than Yuma. Yuma and the Ccachella 


Valley probably use more water than any other 


citrus district 
| 


that I know of. But I don't know of a citrus district that 


has over l00-degree temperatures all summer, either, except 


those two. 

Q Your point out in your testimony that 
three years there has been an umusually large 
citrus planted. That is correct, is it not? 


A Yes. 


during the last 
| 
amount of young 
| 


THE CCORT. Do em imow whether oe not in your 
contract there is any maximum amount of water you can have? 
TRE WITNESS. No; I never heard of a maximum. I 
now what our minim fs. and I know we duy the excess above 
the minimum, cash, as we use it. Normally I have to let en 
eccountant in our office know how much money, how many feet 
we want to buy, for the next 30-day period, when we get into 


excess. 


BY BR. GREEN: 


You say you buy, cash. From whom do you buy? 
The irrigation district. 
You buy from the irrigation district. I say, are 


you aware of any limitation on the amount of water availabie 


| 
to the irrigation district, under its contract with the 
| 


government? 
A ‘No, I am not. I am not a member of the voard. TI 
don't know too much about the operation of the district. 
QQ. Will you comment on the advisability of planting to 
citrus these large areas of land, if there were -- let me ask 
you this, hypothetically -- if there were such @ limitation 


on the amount of water which by contract the district has a 


a a : 
SEE AAR Ig EAN eke 


right to receive from the government, would it be sound 
economically to plant to citrus large areas wnieh might not 
be able to receive enough water? | 

MR BAKER. I object to that, Your Honor. 

THE couR?. Don't answer that question. 

You are just saying, "Do you think it is advisable 
to plant trees when you have a limitation on your water?” 
How much is the maxirun? | 

BY MR. GREEN: 

Well, if I were to ask you, if the maximm -- 

THE COURT. "Aseuming that" —~- 

BY MR, GREEN: 


acre- 


Q Assuming that the maximum/feet of water you could 
receive, that the district could receive under its contract, 


during the months of July and August, during the hot months, 
| 
| 
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SSAA 


would be approximately 32,9990 acre-feet, would 4t be Bound, 


economically or in any other way, to plant citrus requiring 


more than 32,000 acre-feet of water in the month of July or 


Re ASS 


August? 
A Well obvicusly it wouldn't be scund if you couldn't 


Bae RING ES RIS 


receive the water that you need for the acreage you are putting 
in. Bat up wntil about tro months ego we have always been 
able to get whet we needed to supplement us through the het 
pericd, Now how they got it, I don't knows; re where £¢ came 


from, I don't know, 


[By Mr: GreenT 


Q You have said that if you, received ten per cent less 
water you will be damaged? | 
A Yes, sir. 
Q That *'s you personally as an irrigator receiving water 
from the district? SES 


A Yes, sir. 


Q You don't know, or do you know -- or at least tell 


me ££ you don't know -~ if the district receives ten per cent 
a) | ES 


less water, will.that necessarily result in less water 

dasiveces te you? 2 
A As far as I know, it will, I assume we get our 

proportionate share. I know we do, because t represent more 


than a hundred different owners. And I'm sure the water is 


NSDL 
ee 


' @istributed equally, as fairly as possible. 
Q Are ithere practices within the district which could 
be improved, which would enable them to utilize more effi- 


ciently the water they get? 


A I Gon't know of any. I think the district does a 


wonderful job. : aL 
J 


THE COURT. If it eculd stop evaporation, _that 
might be one improvement. 
WHE WITNESS. It's about the only place left that 


they could cut down. I don't know of any leaks they have, 


or anything. 
BY MR. GREEN: 


Do you think, or in your opinion could the district, 


by the utilization of wells, recover water which at the - 


- 


7 present time’ 4s absorbed or goes into the ground? 
MR.| BAKER. We object to that, Your Honor. That 


4 


is not a proper question in this law suit. We are relying 
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‘on the rights granted us by Congress to reasonable beneficial 
use from storage in Lake Mead of the Colorado River water. 
Now he is asking whether we should develop wells, in lien of 
this water. That’s not the issue. We pave a right to this 
river water. | 
RR. GREEN, The point is that beneficial use of the 
water delivered to the district might involve also the maximo 
utilization of the water, rather than letting it drain axey. 
MR, BAKSR. If Your Honor please, on a prelininary 
injunction this year, we can't run cut and dig wells at this 
time. : 
THE COURT. Mr. Green, we are not going into that. 
We won't hear anything on that. 
MR. GREEN. A211 right, sir. 


BY HR. GREEN: 
Q \You have stated thet you are not on the board of 
directors of the district, so you are unable to tell us whether 


or not a ten per cent reduction in delivery to the district 


would necessarily result in a ten per cent reduction to “you; 


- — 
4 


4g that correct? 
A Zassume it would. We are farming a third of their 


acreage. They are going to have to give it to somebody. 
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They can't hold it off of us. 
Q You assume, but you don't know for sure? 


A Mo. s Fe gl ea ee 


BY MR. BAKER: 

Q You stated to me, when you arrived in veshinston, 
that actually if you cut the delivery to a farm by ten per cent, 
‘the net effect of that cut would be to actually increase water 
use? © 

A That 's right. 

Q Can you explain that to the Court? 

A Well, the later that you get — it's a little con- 
: fusing -—~ but if you get an orchard two or time -aays late, 


-by this cycling build-up thing, you use more water to get it 


wet that; time than you would have used, quite a bit more than 

you would have wsed, 1f you had gotten it the two days sooner. 

Then, the next time around, if you are right om time you will 

use the same. But you have a net loss of the water you uscd 
q ~ because you were late. ae) 
THE COURT. You have more soaking to do? 


' (HE WITKESS. Right. It's just drier than it 
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‘should be. 
BY MR. BAKER: 
Q If you take that through the whole mesa, then, the 
ten per cent eut 43 actually going to aggravate anid require 


more water then if the Secretary's order were not in effect; 


4s that correct? . ie 


ies 


rors. Right. 


HE COURT, It is Mr. Baker now. 

RR. KIECHEL. I'm sorry; but this goes to their 
challenge to the 19 per cent omer, that pecduse it is 
temporary, it's therefore illecal. And I'm not able to say 
what the Secretary's program for management of the Colorado 
River is for 1955. But it seems to ne that it ts quite 
“Tevadent, from the things that have been. said, and of the 
“TReeds dependent upon the river, that a new era of water 
nanagement is coming in, and that 1965 will see conservation 


' Ana I think it is clearly evident, from what has 


practices contiming. 


—ybeen told the plaintiff Yuma Mese Irrigation end Drainace 
District, in April of thts year, that in view of the water 


situation and other good and sufficient reasons, thetr contract 
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; 
b 
: 
or 

t 
” 


"limitation will be e 


THE COURT. ALL right. Now what are you going to 
do with the ten per cent? Are you going to apply that to the 
520? 
| MR. KIECHEL. Well, actually the ten per cent, 
they're below the ten per cent on the 520. That 135 ten per 
cent doesn't eut them in the hot sumer months, as mich as the 


529. | 


. 


Now it may have some impact in the latter years, the 


latter months of the year, that is, the ten per cent. 


THE COURT. And it may go less than/520 in the latter 
months? ; : 

MR. KIECHEL. Well, they're not pumping to capacity 
in those years. Their problem is the hot sumer months. 

THE COURT. I realize that. But, I mean, what you 
sould do, then, is give them the 520 during the hot sumer 
“months, and then effectuate the ten per‘cent ut in the cooler 
months, vy being ten per cent less than 520? 

ch BR. KIECHEL. ‘Yell, of course, this ten per cent 
4s a target and an objective. I'm not sure that it's going 
to be effected. a 
= "THE COURT. It came out of a pretty authoritative 
mouth, the Secretary of the Interior. 


MR. KISCHEL. But qualified, Your Homr, from the 
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‘ outset, that RO individual was going to be hurt. a 
THE CCURT. ‘How &re you going to help a fellow doxr 
at Yuma Mesa who can't get any weter down there because another 
fellow is watering for 41 hours? i 
*R. KTECEEL. Well, Your Honor, the capacity of the 
project, which is what they are being delivered at_this tine, 
is their main limitation. — 
THE CCURT. Are you meaning to say now that Mr. 
Moser's letter, or the Comissioner's letter, or whoever wrote 


the letter to Yuna Mesa, that he really wasn't talking about 


the particular farmer getting the water, but he was talking 


about the Yuma Mesa itselr? ; 

RR. KIECHEL. That's right. They have a capacity 
an their systen,not only a contract capacity -- 

THS COURT. Now watt a minute. 


MR. KIECEEL. Yes, sip, Sa 
THE COURT, There is a fellow om the Yuma Mesa who 
~ 48 really Suffering, who needs water badly, and he gets in 
touch with Mr. Moser. What does Mr. Moser say? "well, I 
don't Celiver any water to you, even in an energency. rly 
deliver 1¢ to your Yuna Mesa Irrigation District." € 
HR. KIECHEL. It will go through his district. 
And if Me. Moser 4s satisfied that it is a hardship, the water 


will be made available. 
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THE COURT. And when he makes it available, who is 
he making it available to? The district? 
MR. KIECHEL, fo the district, yes, sir. 
THE COURT. And whether the district turns it over 


to the man doxn at the end of the line, that 4s' up to the 
district? Is that right? sae 


FR. KIECHEL. ‘That's right. | = 


And I want to take specific issue with this statements 


_, mM. Baker's opening statement, a copy of whith he hended 
| 


to me, that the contract limitation was to apply so as to 
prevent the alleviation of hardship. That is not the case. 
Mr. Moser will testify that if there is a hardship, and if 
additional water is necessary, it will be delivered » notrith- 
standing that the contract limitation of which they were 
apprised in April would be enforced this year is excceded. 


THE COURT. Let's go up this river a ways. ¥hat 

“Teo you say about Lake Powell, and raising the level? How 
“are you going to. irrigate the upper basin from Lake Powell? 
mw | 


+ SR. KIECHEL. Vell, if Your Honor will permit re, 


what Lake Powel has to do with either of these plaintiffs ts 
a mystery to me. = 

THE COURT. ell it has this such of interest to you, 
sir, that I am interested in Imowing what your answer is. 


MR. KIECHEL. I'm trying to be respons 


THE COURT. ell, go ahead. 

MR. EQVECHIL. The Colorado River storage project, 
which Your Honor was cited this morning, says that in order 
to initiate the ccmprehensive cevelopment of the water 
rescurces of the upper Colorado River basin, for the purposes 
among others of regulating the flow of the Colorado, storing 
water for beneficial consumptive use, making it panics for 
the states of the uprer basin to utilize consistently with 
the permission or the previsions of the Colorado River compact, 
providing for the reclamation of arid and semi-arid land, the 
control of flosds, and for the generation of hydroelectric 
power as an incident of the foregoing purposes, the Secretary 
of the Interior is authorized to -- and he is authorized to 
build Glen Canyon and Flaming Gorge and Navajo Dam. 

This is for the upper basin development, Your Eonor, 


under a separate statute. These people's rights stem from 


TLE i Pe RAG HEE 4 Ae terres 2 paler sss yg ety: 


-' theix contract under the Boulder Canyon Project, which is the 


“project for the lower basin. And true the Secretary of the 
interior administers both —— and this is what I was trying to 
say as to the unitary management of the whole iver =— but 
if there is some violation in the upper besin, or in the basin 

"as a whole, under section 620(m) of this same statuté, the 

Colorado River storage plan, the Secretary is suable for 


violation of rights, but by a state of the basin, and in the 


i bow} 


Supreme Court of the United States. 
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THE COURT. How is the public interest adversely 
| 


affected if Lake Powell doesn't fill up this year, or they 


don't get it to the level? Kew is the public 
affected? 

FR. KQECHEL. The public interest is 
they are building a project under this statute 


| {nterest~ 7. 


| 
affected because 


for the 


development of the woper basin, for the control of the river 


and for these other various purposes, as authorized by 


Congress. And it is desirable that there be enough water 


‘there to maintain the minimum power heads so % 


hey can generate - 


power, so that they can pay back the costs of the project. 


THE COURT. What do you say about section 629 (f) 


of 43 United States Code, that neither the impounding or use 


of water shall preciuce or impair the appropriation of water 
| 


; for domestic or agricultural purposes? ell 


ER. KIECHEL. I say, Your Homr, that that provicica 


"has not;been violated, because the pleintiffs here are 
ae. | 


receiving their contract entitlement; and that 


between them and the United States -- 


the contrzects 


HE COURT, But they may not be before the year is 
. . | 


— 


MR. KIECHEL. As a matter of contract right, Your 


Honor, I don't believe -- 


THE COURT. Ona reduction6f ten per cent? 

MR. KQECHEL. No contract, no right, is 
g0ing to be infringed. And cf course if it _is, they have an 
acequate remedy at law. But we don't admit that there has 
been any Seenah of contract, and I don't think there ts going 


> 


to be any. And the adninistration of the river necessarily 


includes the balancing of all the interests and taking care 


of ail of them, and without infringement on any. 

Tas CORT. Kow would the public interest be hurt 
fa2 “‘peelininary injunction is granted and you went on toe 
serial of the issues in the fall? How would the public 
interest be hurt? : 


MR. KIECHE. Eecause 1¢ would impair the general 


conservation program that has been instituted by the Secretary, 


and which has caused substantial Savings, and the saving of 
water in Lake Nead that avatiable for the lowes basin 
contractors, including the plaintiffs tn these cages. And 
“what the plaintiffs are asking Your Honor to do, -- 

= "TEE COURT. en willing to accept the govern~ 
ments position -- talkinz about Bard for @ minute, -- that 
the beneficial use is being satisfied by this ten per cents 
reduction, because the farmers have’ been wasteful heretofore, 
and Sou aiey will settle down and be good hasbesctean: they 


will get their full beneficial use -- I have to accept that, 
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cement vee” Cee 


_| And you claim they have been wasting it? 


2190 


don't I, that the ten nee eeut cut in Bard is |going to be 
sufficient for them, under the beneficial use? 

MR. KIECHEL. And in our judgment it will be. And 
if it is not, then the ten per cent cut won't be made. 

THE COURT. But X do have to accept ee: to find 
out there is a proper beneficial use, that they have been 
wating water heretofore, end now by properly husbanding their 
resources they can use the water with a ten per cent reducticn 
and still have ell the water they need for beneficial use? 

= MR. KIECHEL. Yes; that's our view of the matter, 
Your Honor, ° ay 

THE COURT. Now so far 2s Yuma Mesa is concerned, 

z have te conelude that the irrigation district is receiving 
@ maximum of its water under its contract right, and actually 
26 feet more, at least as far as the Imperfal Dan; that coming 


out of there they have 26 feet more than the maxtomm required. 


p MR. KIECHEL. Yes. We think with good practices 


they> will be able to effect savings there. Hut their prodlex, 
which I think they have faced up to ~~ at least. I have heard 
statements to that effect -—- is they recognize this contract 


“TY limitation 4s something they have to live with, and ‘they are 


going to have to internally -- by conservation and by rotation 


and perhaps by different cropping patterns ~~ live within 
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‘their contract. 
I will call Mr. Hoser, 4° Your Honor please. 


Thereupon 


being first culy sworn, was examined and testified ag follows: 


DIRECT EXAMINATION 


BY MR. GREEN: 
Q Mr. Moser, you administer the water delivery contract 
with the district, in connection with your official duties? 
A Yes, sir, I do. 

Q Dawibe the course of the month, through your interpre- 
tation of the contract as imposed upon the pleintiff, on April 
21st of this year, how much water in excess of their strict 
contractual rights co they get? 

This 4s during the course of a 31-day month, 
proceeding at contimucus Plow at 520 cubic feet pér second, 
“at the pumping plant. 


A That would de a quantity of 1599 acre-feet in excess 
i 
of the contract. 
THE COURT. 520 cfs is how many acre-feet, you say? 


THES WITNESS. On. 520 efs would be 312,974 acre- 


a 


THE CCURT. Now how do you get that excess? 


(SE WITNESS. And 4g cubic feet per second for 31 


212 


d2ys would amount to 39,375 acre-feet <= the difference being 


1,599 acre-feet. 


THE COURT. How do I get this last figure here, 4942 
| 


Where does that come fron? 
THE WITNESS, The 49% is 520 less the seepage losses 
in the Gila gravity main canal attributable to their flow of 


26 cubie feet per second. It is 520 less 26) -— 
| 


THE COURT. Oh, they didn't get the 520 plus 26 when 
at left the Imperial, then? They got 520 when it came dow 
to their project, and it became 494; is that it? 

THE WITNESS. Thet is what they are entitled to 
under their contract, which would amount to ROY at the puspins 
plant. 

THE CCURT. Ch, I understand. As you construe the 
contract, the 520 is at the Imperial Dam? 

THE WITNSSS. Yes, sir. onan anne 

pas THE COURT. And in the flow down to their project 
they would lose 26 feet by seepage and evaporation and so 
forth? “Is that the point? 


“\' SHE WITNESS. Yes, sir, approximately. that. 
HS COURT. All right. 

BY MR. GREEN: 
Q But,as a matter of fact, at the pumping plant they 


are permitted a flow of 520 cfs; is that right? 


A Yes, sir. 


THE CCORT. Walt a minute, now. They are entitied 


Ko, sir. As a matter of fact, they 


Ch. 


oe 
1 


oe 
THE WITNESS. Since April 2lst of this year. 


BY MR. GREEN: 
Q Over and above this 1599 acre-feet, which as a matter 
of course you celiver them in e 3l-day month of contdmous 
waping , ere the month of July, just ended, how mich water 


in excess of the contract requirement did you deliver to the 


In addition to the 520 at the pumping plant, they 
aiso received 1590 acre-Lect of water during July of this year. 


their request for extra water. 
ER, GREEN: 

-Q A “How much, then, for the month of duly, over and above 
their strict contract requirements, how much water was 
delivered to the district? 

A 3,189 acre-feet. 
Q I direct your attention to the -- 


THE COURT. Just one minute, please. 


: 

Vhat you are sayings, I gather, then, they got their 
529 feet during July, and they got 1599 acrerfeet in addition. 
How many is that in cubic fect per second, the 1599? 

THE WITMESS. It would amount to approzinately 26 
cuble feet per second continuously for the month. But they 
@idn't receive it continucusly. It was as they requested it, 

| 


more or less, | 
THE COURT. But it averages out at 26 additional 
cubic feet per second for the month? 
THE WITNESS. It everases out very| close to 26 eubic 
feet per second contimously. 
THE COURT. Go ahead, Mr. Green. 
BY &R. GREEN: 
Q I direct your: attention now, Me. Mesa to the ten 
per cent cut. What was cut by ten per cent with respect to 


_ this district? 


| 
de 
4s. 


A The overall quantity for the last seven months of 


“@ And what was that based on? ee 


A It wes based on scheduled diversions for that same 


period. = 


Q And in turn whet were the scheduled! diversions bascd 


on? | 


A | Originally 4t was based on last year's usage during - 
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that same pericd. There was a revision, an upward revision, 


THE COURT. Vhy was that? Why was_there an upward 
revision? 

THE WIINESS. they raised an issue that because of 
an abnormally high rain curing September of 1963, that their 
usage during that ronth wes less than normal. The Scheduled 
diversions for this year reflected pretty much the use curing 
1953, and consequently they felt that this was not a normal 
amount of water to receive, particularly Guring September. 

So at their request, and in line with what Secretary Udall 
said at Les Vegas on May 16th, they requested that their 
émount for the seven months period be an average of 1962 ang 
1553, with September 1953 raised to the same amount as Septerber 
1952 + in ether words, to compensate for the lewer usage 
during September of 1953. eds 
THE COURT. ‘hey sort of hed water in the bank “hich 
“they didn't use tn Soptexver, and felt they should get the 
advantage of it this year? Is that the idea? 

THE WITNESS. Yes, sir. 

BY ER, GREEN: a 

Q In 1962 and 1963 dia the district divert moxe then 
it was entitled to under the contract? 


A Yes, sir, it did. 


> 
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Q So then the cut «hich has been made by the seenetery 

is not ten per cent of the amount they are entitled to unde> 
the contract, but ten per cent of the amount of water they 
used in 1963 as adjusted eventually in your letters? 

MR. BAKER. Your Eonor, we object to that legel 
conclusion. . 

THS COURT. You object to nhat? 

MR. BAKER. That is just 2a legal Gotetustca. 

MR. GREEN. Your Eonor, that is not a legai con- 
clusion. : | 

MR. BAKER. it is a ten per cent| 23 imposed on 
usage in 1963. Our legal right is for the! reasonable 
beneficial use under the Gila projects act. 


| 
THE COURT. You'll get your innings. 
| 


Mr, Reporter, read that question,| please. 


(The last question was tread by the reporter.) 


. | 
-! THE COURT. I think you hed better restate your 
“a - | 

questions 


- BY MR. GREEN: 


~ Q The question is, then, the reduction of ten per cent 


dmposed by the Secretary on May 19th, 1964,| is not a reduction 


7 —Yof anything set forth in the contract, is it? 
| 
A Nos it has no bearing on the contract. 


Q What has been reduced by ten per cent by the 


‘Seeretary's order? 

A The overall amount to be diverted for the lest seven 
months. 

Q Which in effeet is saying that i emcainit they may 
divert for the last seven months of 1964 is going to be 


attempted to be ten yer cent less than the amount diverted 


{ 


uring the last seven months of 1953? ee 
A Yes, sir. 
THE COURT. Which exceeded the 529 cfs? 
TES) WITNESS. At a rate greater than 520 cfs during 
geveral months. | 
BY IR. GREEN: 
Q In your cpinion, ccser, will this reduction in 
the quantity delivered to the district curing the last seven 
onths damase the crops crexing in the district? 


A In my opinion it will not damage the crops in the 


_| Last seven months. : the reduction Curing the last 


seven months of this quantity need not damege the crops. 
-~2 Will you tell us how this can come about? 


A Im my opinion the re are several conservation panersers 


that could readily be put into effect during this present 


—; growing season. There are others that could be put tnto 


effect during the winter; but I won't go into those here. 


_ Pirst of all, and particularly on young trees, to 
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avoid irrigating all the space between the trees, borders 
could be bullt up, or furrows cug down the rows of trees, to ade 
vance the water more rapidly and prevent the spreading out over 
the whole area, becaus® the root system of young trees is not 
very extensive. : > . 
Secondly, ty clean cultivating the fields -they will 
allow the water to advance more rapidly, and thereby-use less 
water. By clean cultivating, I mean keeping the weeas cleancd 
cut of the fields. | 


Thirdly, the farmers could irrigate more closely to 


the crop needs. There are some farmers that tollew @ practice 
of irrigating by the calendar rather than by the actual erop 
needs. b ' | 
And the fourth point is that I believe that there 
cculd be considerable imprevement in the supervision and 
training of the irrigators themselves. Many tines an owes 
“or manager doesn't watch the irvigations closely enowsh, and 


“quite often this results in over-application of water, broken 


field borders, -- 
: THE CCURT. Broken field what, sir? |. . 
THE WITNESS. Borders. The mounds of earth around 
7 “the field to create a basin that 4s flooded — brozea field 
borders, or the spreading of water, which is a wasteful 


practice. 
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- BY MR. GREEN: 

Q If 4t should nevertheless appear that some crops in 
this district are in distress, would you be able to supply 
water in these cases, evon though it might exceed the 520 efs 
Linitation? — 


A Yes, I would. i 


‘= 


Q And how long would it teke you to get the water to 


the district? 


A From Impertal Dam to the pwaping plant 


is a mattes ef 
about six hours ‘travel time. : 
THE. couR?. He. eek) I suppose you have no way of 
cetermining what is going to happen or how long it is going 
to take that eaten to set from the pumping plant to. the: 
particular farmer in distress. Is that right? 
TRE WITICSS. It depends wpon how far that particular 
farm 1s from the pumping plant. It's a matter of a few hours 
“{ there » too. 


~ Tas CCURT. And it also depends upon who is in 
between that farmer in distress and the pumping plant? If 
somenody else is irrigating on that same lateral, he may not 
like to give up his right to continue his irrigation? — 

THE WITNESS. Yes, that’s a consideration, “if it's 
on @ small lateral. In operating the system, if one particular 


farm is in distress, the first thing that is done is that the 
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éiten rider, when it is called to the ditch rider's att vention, - 
he will see if this other person will not give up the water 
to satisfy the needs of the one that is in morejeritical need 
of water. 78 farmers are quite cooperative tn that respect, 
“because they. might be the one Buttertns next tite. 

And the Same thing is true in the Yuma Nesa, that 
when a. fameee makes his needs known, the irrigation district 
makes an effort to get him water as soon as possible, by 
shifting heads around and providing the water to-the areas 


in the most critical need. 


THE COURT. I widerstané from Mr. De 'witt Smith 


that five of these heads have been shut off and |terminated; 


that anyhow they are not available. Now what do you say 
with respect to the problem of getting to the farmer in 
distress, in light of thet? Does thet put a greater bunten 
on the other heads, as far as the normal irrigation ts con- 
“Teerned? | 
7 _THE WITNESS. This need for this extra water, that 
has pot been a continuing need this sumer. There have Just 
been certain periods of tixe when they have advised us that 
they ‘needed extra water, And when they did advise us, water 
“was made available for then. am 


THE COURT. Is that everybody in the whole district, 
; | 
do you mean, or just individual cases you are speaking about? 
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THE WITNESS, It was the district that advised us 
that they had a necd for water; that the district in general 
was getting behind in their irrigation rotation. 

THs | COURT. Ke are talking about the man now who 
4s gown at the end of the ditch and he 4s in dire need, but 
because of the iack of the Pive heads everybody on that 
lateral ts behind, is three or four days behind, ahd they are 
not goins to let this water get to the man who is in distress 
vhat about hin? 

THE WITNESS. First of ell, Z don't think they have 

_ reached a situation wt ere in general they are four cr five 
ays behind. Bus with 39 or 35 heads, it is not tes difficult 
a job to switch the heads around, to find an area that is in 
less critical need and to divert the water to that area that 
S the more seri need. 
I think Me. Smith testified that it is’ dons all the 
eo, and I concur with hin that it is Sone all the tine, 


whether or not there is any restriction on flow. That's gscod 


management as far as irrigation 4s concerned, and they do 


follow that.: They switch the irrigation heads to serve thse 


most. critical needs. 


MR. GREEN. Your Honor, I have no more questions. 


THE COURT. Mr. Baker. 


“CROSS EXAMINATION 
BY MR. BAKER; 
Q Kr. Moser, you came to the city of Yuma in Septexber 
‘of last year, did you not, sir? 
A Yes, sir, | 
Q@ So your. entire experience, then, on the: st=mer heat, 


or the conditions in Yuma, are from September of 1963 wrti2 
the present tine? one 
.%, Yes, 
Q In other words, you have no knowledge or past 
experience of this district, what we have dond in 1969, 1952 
and 19623 your only experience that you have sienna is since 
you took ever? ae ee 
A I have the knowledge of the records that are main- 
tained by my office. 


-Q Yes. And now tel2 me, Mr. Moser, do} you maintain 


“Con your staff a horticulturist who is familiar with the neccs 
i | 


T of iat and citrus management? 
-A i do not have a horticulturist on ry staff. 
not. a responsibility of my office. 
Q "But if we are going to be in stress, we have to have 
—; Some knowledgeable person tell us that these peo ple are in 
stress and they are entitled to water. who in your office 


do you have thet can tell Us, in @ knowledgeable way, that 
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yes, we are ina hardship case? 


THS CCURT. hous were going to tell them 


when you Kere in distress. 


ER, BANER. hat : Your Honor. But the 


judgment that has to be made is not up tows. It is their 


geagment whether a harcship case exists or not, sir. 


! 
mn other words, a man who is in distress 
that "I'm in distress.” © And then 
are asking who over there is competent to say whether or 


is in distress is in distress? Is 


MR. BAER. Yes, Your Ronor. 
THE CCURT. if you get a distress signal, who 
Getermines in your office that the man is really suffering 
distress? 
TES WITNESS. im. Contchie's branch, he and 
_ several of his employees are quite familiar with water neecs 
“og crops in the area. 


+ THE CCURT. That is separate from your office, 1 
: THE WITNESS. No, sir3 they are my nee 
THE |\COURT. They are part of your staff? 
THE WITNESS. Yes, sir. 
BY MR. BAKER: 


‘These people are not trained horticulturists, are 


. * | 
they, Mr. Moser? In other words, they don't have the beck- 
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| 
ground, for instance, of Mr. Smith, as to when a) crop is in 


distress? = 


i. 
A ‘They do not have a college degree in horticulture. 


| 
Q The determination, though, as to what a need is is 


up to you, is it not, sir? 


1 


| 
A Lvely on the technical information furnished by ny 


staff. And I believe xo have established this morning thot 


Mr. Coutchte is qualified in this regard. | 


THE CCUNT. He is qualified to me. 


MR. BAKER, Not tome, sir, I haven't had him in 
| 


this case. - | 


THE COURT. You will have an opportunity-later to 


| 
cross-examine him. Right now he is qualified to me. 


MR, BAKER.. If they will call hin. 
BY MR. BAKER: ot 


g _Now is it your position, Hr, Moser, < | 


THE COURT. Do you mow anybody up there in that 


Yuna Mesa Irrigation District rho never went to college, Mr. 


Moser? 


THE WITNESS. Who didn't go to college? 


THE COURT. Who didn't go to college. | 


THE WITNESS. I'm not qualified to answer that, sir. 


“q5E COURT. I méan, don!$ you know anybody on the 
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Gistrict who might nos bh: Sone to college? 
% specifically. I'm sure there ar 
some, yes, siz. 

THE COURT. = was going to say, is it necessary to 
have a degree in horticulture, Mo. Baker, up there in thas 
Yuma Mesa distr . 

¥ell, Your Honor, << 
must be the finest by 
on. top of one mesa. 
Your Honor, << 
are not making that point, sir. 
moe saying that, str, I'm 
9 when we need water showig be 
the hands of the man wh CX that's the farcers, 
nk that a man rho hes 


OwS @S5 well as the 


far > 


fellow who cheb ne le 2 in other vords, I 
imagine any one of thesemeple up in the Yura Mesa can £0 ons 


Tv, 
and say "That tree is fons to aie, 


Right. And that's where I think the 


ecision s 2 » 2n their hands, not tn the hands of 
2 goverment officer 
THE CCURT. Well that, of course, is a wiiversai 


ery. They Gon't like goverment regulation. But &0 ahead. 


BY MR. EAKER: 


Q iow, Mr. Moser, Mr. A. B. West is your boss, js he 


as =e 
not, sir? : 


A Yes, sir. 


Q And were you present when he declared to the beara 


| 
of directors that the only situation of haréship that would be 


considered was within the 529 limitation? 
A No, sir; I don't remember that statement. 
Q .You were not present at the meeting | ath Mr. West 
not more than three days ago when he informed the Yuma Mesa 


board of directors that she only hardship case! he would 


recognize is within the 529 limitetion? 


| 
A I don't recatl. | 


Q You didn't hear that? 

A I do not recall wording to that extext, n 

Q Have you receives contrary charwustelcn 
sir, since that time fron Mr. vest? es 

A The operating procedure we have operated on -—- 

Q dust answer that question. . Since three days eso 
have you received contrary instructions from Kr, Nest permitting 
you to allow the Mesa water above the 520 linitation? 

THE COURT. Maybe you hed better Bet a base on the 
question. The first question you asked the witness ves 
whether or not he heard Mr. West say they would) not be able 


‘te get any relief, except within the 520. 
MR. BAKER. Yes. 


THE CCURT. Now you are asking did he receive any 


instructions that they could get it over the 520, Is that 


right? 
MR. BAXER. Yes. a 
THE CCURT. Well did you receive any scatrdetione: 
Mr. Moser, at all from Mr. vest in the last three days? 
THE WITNESS. No, sir, I haven't, 
THE CCURT. Very well. That answers the question. 
BY KR. BAKER: 

Q aes then the cecision, sir, Mr. Yestts decision of 
three days ago, is that we would not be permitted water in 
excess of 529, and you would have to abide by thet decision, 
would you not, sir? 

THE COURT. Kr. Baker, this Court will take Judicial 
4 notice that in any erzanicction the bess* order has to be | 
“taken and followed. Now if he hasn't got any evidence of 
what, tis ese! order is, we don't need to be worried about 
that, do we? 

. MR. BAKER. All right, sir. 
BY MR. BAKER: 
Q Wow these water practices that you have santioued: 


sir, you have not approached the Mesa, or the board of 
*. 
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directors, since you have been in office with thdse suggestions, 
have you, sir? 


A To the contrary. I have discussed this with then 


on a mumber of occasions. 
Q You have never made an inspection of our project, 


sir, have you, with the board of directors, until after this 


ae 
cut was imposed? Sar 


A Which cut areyou talking about? 
Q The ten per cent cut, sir. 


A Not a complete inspection, no. 


Q And these horticultural practices that) you mentioned, 


sir, these ideas come from where? From your ideas from past 


experience on citrus management? 


A From ny ideas and from those of ny staff. 
Q Have you ever grown any citrus, Mr. Moser. 
THE COURT. Has he ever done what? 


ER. Any citrus. 
Ras he ever grown any? 
Yes. 
Have you? : 
No, sir. But I'm not imposing any 


— 


TRE COURT. It seems to me you arguing it as though 


you were an expert at it. 


what you know, you have already testified to; is 
that right? 

TEE WITNESS. Yes, sir. 

THE COURT. You take the benefit of your staff's 
expertise and you apply 1%; is that correct? 


THE WITNESS. Yes, sir. 


Q Let me ask you this question, then, in closing: - 
Is it not a fact, Mr. Moser, that every major citrus 


growing organization -- Sunkist, Blue Bonnet, I believe, MCP -- 


all of the major citrus incustries are engaged in that industry 


on the “esa? 

A TI believe that is correct. 

Q And it is their best kmowledge that has produced the 
tyre of citrus farming that is going on today, is it not, sir? 
62 A Thas's a difficult question to answer, to say it's 
with thelr best imowledse. The economies enter into this to 
&@ great aacent Sometimes it is easier to run water, ant 
Sean to run extra water, than it is to clean ‘the fiela of 


weeds. But that's.a wasteful practice. 
Q Mr. Moser, there is no question, is there, ‘that the 
Yuma Mesa, during the months of September, October and Novezber 


and December, does not approximate its 520 rated capacity? 


That's normally, now, Sir? 
That's correct. 


There are some exceptions. ace 


And historically they have not taken that amount of 

5 
water, have they, sir, in the months of October, November ami 
Decenber? | 
A Not consistently, noz that's right. 
THE COURT. In other words, they don't use the 
tmaximm of their contract; is that it? ; | 


THE WITNESS. That's right. During ithe three 


months they do not get up to the Llinit of their contract. 

| 
BY MR. BAKER: 
| 


Q But your ent is in effect during those months gs well 
as during the hot months, isn't it, sir? | 
| 


A The Secretary's order applies to the last seven 


months. ‘ z| 


“yo: 7 MR, BAKER, © That's all. | 


"THE COURT. Yes; but I think your problem is, 
| 
isn't it, Mr. Baker, that the cut has never been effectuated 


any less than 529 cfs? Isn't that correct? 


WR. BAKER. well, yes. Let me develop one point 
5 —here, which I think we have to establish. 


BY MR. BAKER: 


Q In the past month of July, Mr. Moser, 
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 belteve, that the Mesa took 1599 acre-feet in excess of 520, 
did you not, sir? 
A Yes, sir. 
Q That water was not ordered water, was it, sir? 
In other words » that was not water, part of a water crder of 
the master schecule of the Mesa, wes 1b? 
A Thatts correct. 
Q This was water that wes turned down by some other 
district? 
A Wo, sir; that is not necessarily correct. 
Q Is. it not a fact, Mr. Moser, that you have not 
honored any order of the Yusa Mesa 4n excess of 520 since the 
lst day of July? : 


A Ye have not accepted orders on the master schedule 


in excess of 529. Howeyer, we have honored their order for 


Q Yes; there is no question about that. But the 
“@istinetion we are making here is this water wes extra to the 
systen, ‘and by reason thors of it was made available to us. 


- & Not necessarily. It could have been drawn out of 


storage at Imperial Dam under the procedures we set up, the 


; —rrules for which were sent to the district on June 1lOth of this 
year. 
Q . Is it not a fact, Me. Moser -—- and you know this 


“System as well as I do -- that extra ates that is not 
scheduled eamnot te put to efficient beneficial use, because 
you cannot take it into your master eoheoaiing? 

A The water that was made available to then was 
guaranteed tor a 24-hour period in each case; and it contimued 


over a mumber of days contimicusly. 


Q And that,of course, that was an accident of fate, 


was it not? | 
| 


A Not necessarily. | 


Q It was not something that you permitted us to do on 
@ planning basis? | 


<e4| 
| 
A When you asked for extra water during the month of 


July, water was made available to you in the amounts that 4 
was avatlable at Imperial Dam. | 


Q That's right. nd we have a standing order with 


you for any extra water that you can find; is that not correct? 


Ec A I don’t consider that you really have a@ standing 
“order. “You should make your needs known to us. 
=m Q. ” That's right. And we are not making a good benefictal 


use, then, sir, of this cxtra order when you don't permit us to 
2s Ps 

put it in our master schedule? | 

| 


“A TI have nothing to do with that. The cia et aes 


within the district is the district's prerogative. 
_ SHE COURT. Mr. Moser, tell me a little bit about 
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this 520 cubic feet per second. That's the maxim, And 
529 cubic feet per second is equal to 31,947 acre-feet. Now 
4s that the — = 
THE WITNESS. That is curing the 31-day month, yes. 
THE CCURT. And that's what under the contract is 
the maximum they are entitled to, as you understand -1h5, 4s that 
correct? ‘ RSE: 

THE WITNESS, Yes, sir, at Inpertal Dan. 

THE COURT. Suopose that in one month they only 
used 329 cubic feet per second. - What do you 40? Do you 
credit them With 200 cuble feet thet they can use in some other 
month? ; 

THS WITNESS. No. They order the water_as they 
need it, up to that maxinu. 

THE COURT. But they don’t have a bank of 520 cfs 


times 12, do they? Boa cee 


<4, 


“1 THS WITNESS. No, sir. 
: Pe THE COURT. So when they receive anything up to 529 
efs, they are getting wnat they ask for? 
THE WITNESS, Yes, sir. 
THE COURT, And thus far this year you have given 
‘them more than 520 cube feet per second in June, July and 


August, as far as your last calculation? 


S 


_. THE WITNESS. Yes, sir. ‘There was extra water in 


| 
“June. There was extra uster in July. And so far there has - 


also been extra water in August. 
THE COURT. Let's asswms that in the months of 
Cetober and November there is some very unusval weather up 


there in the Mesa, and instead of cooling off, as I believe 


you said it did quite 2 bit earlier, it contimies to does very, 
very hot, and they contime to ask for 520 cute feet er 
second each month, What would you do? | 
THE WITHESS. If 1t continued to be not and they 
had the need for it, we would let them order it 
THS couR?. Because the ten per seni eut was made 
on a 1963 diversion which was in excess of 529 cubic feet per 


second, times 12 -- no, times seven? 


THE WITNESS. No. It was only curing the hot 


Summer months last year that they took in excess of 523. 


During the fall months their use last year, as atts every 


“year, 1s considerably below 5293. They don't lave the need 
a | 


Pratl 


“Por it maths the cooler weather. 


“THE COURT. Then 4t could be poss idle, = 


i | 
having 520 plus in July, 25 more, and again in June i 


they used their 525, then essuming an extremely hot Ss 


—Cstober and Nevemzcr, they could probably be See 525 
| 


| = ee 
and pretty som Sver tha ner cont cut of 1903, couldn't 


ei - =O 
wuss fb 
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THE WITNESS. And I would certainly say tha 
unusual weather conditions would be justification for addi- 
tional water to mect hardship eases. 
THE CCURT. For the whole Mesa, or for indfviduals? 
oe WITNESS. The hardship would be to take care of 


Fay crops that xwculd need extra water. We make the water 
ny P , 


) 
available to the district, and they in turn handle distribution 


within the cistrict. 

So thst if 19S: were unusually hot in the fall, it 
is very likely that they would not be able to take the ten per 
cent cut. ; 

THE COURT. And that’s the time you come in with 


that offer to relteve then? - 


THs WiThEss. That is absolutely right, Yeur Honor. 


THE COURT. 


FR. BAKER, 


THE COURT. se anything further, Mr. Green? 


_MR. CREEN. No, Your Honor. 


~ (The witness Moser left the stand.) 


THE COURT. Very well. I will hear you, He. Baker. 


You have five minutes if you want to argue. 
qT. & Sen HR. BAKER, May we have the Court's indulzénce for 
Just a second? 


THE COURT. Are you going to use this tap here that 


“a now on the blackboard? ‘, Are you going to put it in evidence, 
or not? 

MR. BAKER, Yes, Your Honor. I would 
it marked. ~ | 


THE COURT. I don't know how the Court) of Appeals 


4s going to have any knowledge of what it is all about. 
Nobody has really identified it or pointed out anything on it. 
There are no markings. You can put it in, though —- Plain- 
tiff's Exhibit 1 for identification in the Yuma Mesa case. 
You can take it off of that and roll it up, Sanse you? 


_MR. BAKER. Yes, Your Honor, 


| 
| 
| 
ee poe 
| 
| 
| 
| 
| 
| 
| 
| 
| 


+. Somme 


THE COURT. I think, unlike the case before Judge 
“aish, the plaintiffs here have shown irreparable damage. 
Also I think the goverment has not shown how the public 
interest is going to be adversely affected when I balance 


the equities between the two parties. 


Thirdly, so far as the probable result, the ultizate 


result, while I consider it a close question here, I think 
it is in favor of the plaintiffs at this time, for this 


reasons a as 


With respect to the Bard Irrigation ~- end I am 
“Speaking about both cases at this time - with respect to 
the Bard Irrigation, there is no doubt about 4t, the Bard 
Teteation users have individual contracts with the government, 
for beneficial use. The goverment says they haven't been 
+ —using it wisely, and therefore they have been wasting it. 
I of course make no final findings on a preliminary 


inimesion. I don't think the government has made a case on 


that, at least at this st = 


SDAP UaEA a BIA ea 


So far as the Yura Mesa district is concerned, this 
| 


520 efs, as Mr. Moser pointed out, that if it should cone 


about that 1t were necessary to use all of this water, up to 


Se aS, 


meat 


529 cfs, during an unusu2l hot spell -- and we can't |tell 


whether it's going to be, or not -- it could have a_ten per 


{ 
—+- 
cent cut and result in less than 529 cfs during this,seven 


months’ period. 


WIRE: 


| 
It can be said ef the government that "If you heave 


an emergency, let us know, and we will put some water down 


JowA Feil SY 


your ditch.”- Well, the testimony here that I am in¢lined 


to accept, which may have been Mr. Smith's, 1s that you can't 


get it down the ditch when somebody else up the ditch has to 


Pec Re) Caw tore Snape 


use 4t 41 hours or three cays or something like that!to get 


their water. 


Cite 


_ I will grant preliminary injunctions for plaintif?s 
“Tan both eases. Counsel for plaintiffs will present 


“orders. -— 2 
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(HEADING OMITTED) Civil Action No. 1551-64 
Filed: August 19, 1964 
| 


FINDINGS OF FACTS AND CONCLUSIONS OF LAW 


This matter came on for hearing in open court on August 12, 1964, 


on plaintiff's Motion for Preliminary Injunction. The plaintiff asks the 
Court to restrain the Secretary of the Interior from enforcing an order 
issued May 16, 1964, effective June 1, 1964, reducing by fun per cent the 
delivery of irrigation water to the plaintiff. Plaintiff alleges a preliminary 


| 
injunction is necessary to avoid irreparable damage by way of injury to citrus 


orchards and crops now growing in the area concerned, located south and 


east of Yuma, Arizona. | 


In opposition to the motion the defendant asserts this Court is without 
i 


jurisdiction in that this is an action against the United States in that it seeks 


to enjoin the exercise by a federal officer of a power delegated to him by the 
United States, and the United States has not consented to be sued in the case: 


that plaintiff has not exhausted its administrative remedies, that plaintiff has 


| 
an adequate remedy at law, and further that plaintiff will not suffer irreparable 


loss by virtue of the Secretary's order. | 


The Court has heard testimony and arguments of counsel; and has re- 
| 


viewed the pleadings and affidavits in the file; and after consideration of the 
| 


same makes the following findings of fact and conclusions jof law: 


l. The plaintiff is a political subdivision of the State of Arizona. 


That the lands within the district are embraced within the boundaries of the 


eins 
Gila Project as authorized by the Gila Projects Reauthorization Act of 
July 30, 1947, (61 Stat. 628). 

2. The defendant is the Secretary of the Interior of the United 
States and is charged with the administration of the laws relating to the 
storage and delivery of waters of the main stream of the Colorado River. 

3. That pursuant to the Gila Projects Reauthorization Act, the 
Reclamation Act of 1902 (32 Stat. 308) and amendatory acts thereto the 
government construed a fully lined conveyance system for the purpose of 
serving some 19,970 acres situated within the District with waters from 
the Colorado River. 

4, Water for the Yuma Mesa division is diverted from the Arizona 
end of the Imperial Dam, through the Gila Gravity Main Canal, where it is 
pumped at the Yuma Mesa Pumping Plant to a canal with a capacity of 520 
cubic feet per second which supplies distribution laterals serving lands in 
the District. 

5. On May 26, 1956, the plaintiff entered a repayment contract 
with the United States, whereby the latter agreed, among other things, to 
deliver from storage in Lake Mead to or for the plaintiff through the Gila 
Main Canal from Imperial Dam ''such quantities of water ... as may be 
ordered by the District and as may be reasonably required and beneficially 
used for the irrigation of not to exceed 25,000 irrigable acres situate" in 
the District. The contract inter alia, is subject to the provisions of the 


Boulder Canyon Project Act, the Colorado River Compact, and the Mexican 
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Water Treaty. The contract is for permanent service. 


6. On May 16, 1964, at a press conference in Las 


Vegas, the de- 


fendant announced that he was ordering a ten percent reduction in water 


deliveries effective June 1, 1964 to all water user agencies 


Basin of the Colorado River, including plaintiff, to be imp 
Bureau of Reclamation. On May 19, 1964, the Regional Di 


letter to plaintiff advised that the water scheduled for dive 


in the Lower 


lemented by the 


rector ina 


rsion to the 


plaintiff for the seven month period of June through December, 1964, 


(176, 000 acre-feet) would be reduced by 17, 600 acre-feet t 


feet and that in addition the plaintiff would be charged with 


o 158,400 acre- 


|} all water ordered 


for a given week and available for diversion at Imperial Dam but which could 


not be taken. 


under protest by the plaintiff, the Department of the Interi 


That further in response to an amended schedule submitted 


or acting by and 


through T. H. Moser, project manager of the Yuma Proje¢t Office by letter 


of June 19, 1964, further informed plaintiff that all drainage wells must be 


credited against the proposed water order and directed that the reduced 


| 
water order for the remaining seven months of the year would be 163, 280 


acre-feet from the yearly estimate submitted by plaintiff. 
7. Prior to the announcement, the water users we 


notice of his action by publication in the federal register, 


ire afforded no 


nor a hearing. 


At the time of announcing the order, the Secretary admitted that there had 


been no completed study of conservation practices on the i 


in the Lower Basin and stated further that ''there is an ele 


ness in the approach we have taken." 


| 
ndividual projects 
| 
ment of arbitrari- 


Ain 

8. That the diversionary works and delivery canals operated 
and maintained by the plaintiff constitute a completely lined and closed 
system without spillways or wasteways; that, therefore, all waters going 
into plaintiff's canal system end up and are used at the farm level. 

9. That the cutback of ten percent implemented by the Yuma 
Projects Manager and the Regional Director pursuant to the Secretary's 
order was based upon actual deliveries to the plaintiff for farm use in 
1963 for the last seven months of that year. That, therefore, a cutback 
of ten percent during the last seven months of 1964 will be a cutback in 
farm use of water. 

10. That the plaintiff irrigation district is situated in arid, sandy 
desert country subject to extremes in temperatures. 

ll. That there are at the present time ap proximately 17,000 acres 
being farmed in the district of which approximately 16,000 acres are planted 


to citrus. 


12.. That approximate [sic] 60 percent of present citrus plantings 


are young non-fruit bearing citrus. 

13. That the water demand for citrus and other crops grown upon 
the lands within the district is not a constant one but dependent upon 
cropping patterns, soil, and weather conditions. 

14, That both a citrus crop and citrus orchards are sensitive to 


demands for water and under extreme weather conditions not uncommon 
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in the area are subject to damage and crop loss within periods ranging 


from 24 to 48 hours without water. 
15. That the conveyance system of the Plaintiff lis not of uni- 


form size and the district serves approximately 6, 600 acres by lateral 


16 to 32 cubic feet per second in size. 


16. That by reason of the foregoing, a water cutback pursuant 


to the defendant's May 16, 1964 order might place the citrus orchards 
| 


upon the Mesa in a condition of extreme peril. 


17. That by reason of the limitations above set forth, water 

| 
: . | 

cannot be made available on short notice to protect the ¢rops from dam- 


age. 


18. That there presently exists upon the lands within plaintiff's 
| 


district a citrus fruit crop of a potential value based upon market forecast 
in excess of $2 million which will be in production er vas harvest 
throughout the remaining months under the Secretary's orde Yr. 

19. That the Secretary's order places the stews orchards and 
crops in plaintiff's district in a position of imminent peril and irreparable 
harm. That the danger of irreparable harm to these orchards and crops 
will exist both during the remaining summer months and fall months under 
this order. | 

20. That the public interest will not be impaired by the issuance 


of a temporary injunction agains the defendant. 


16-6 


21. Due to the low water levels at Lake Powell and Lake Mead on 
May llth, 1964, the defendant closed the gates at Glen Canyon Dam in order 
to bring Lake Powell to minimum operation level. On May 16, 1964, the de- 
fendant announced the ten percent reduction to Lower Basin users in order 
to replenish the waters in Lake Mead. 

22. The defendant has established no damage to itself or to the 
public interest résulting from the issuance of a preliminary injunction in 
this case. The public interest requires that the growing crops should be 


protected pending the final outcome of the case. 


CONCLUSIONS OF LAW 


1. This Court has jurisdiction to hear and determine plaintiff's 
motion for preliminary injunction. 

2. The plaintiff has made a strong showing that it is likely to 
prevail on the merits at the final hearing. 

3. Apreliminary injunction pending the final hearing in the action 
is necessary to prevent what otherwise might be irreparable injury to plain- 
tiff's crops. 

ORDER 
In accordance with the foregoing Findings of Fact and Conclusions 
of Law, it is this 19th day of August, 1964, 
ORDERED that plaintiff's motion for a preliminary injunction be, and 


the same hereby is, granted; and 
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It is further ORDERED that the defendant, Stewart Li. Udall, 


Secretary of the Interior of the United States, his agents and employees 


| 
of the Department of Interior, be, and they hereby are, restrained and 


enjoined from enforcing and continuing the enforcement of the defendant's 
| 


order of May 16, 1964, reducing by 10% the delivery of irrigation water 


to the plaintiff until further order of this Court. 
And further ORDERED, that the plaintiff shall given an undertaking 


in the sum of five hundred ($500.00) dollars to be approved by the Court. 


/s/ Wm. B. Jones 
JUDGE | 


Copy to: 


Charles F. Wheatley, Jr., Esq. 
734 - 15th Street, N. W. 
Washington, D.C. 

Attorney for Plaintiff 


Walter Kiechel, Jr., Esq. 
Department of Justice 
Washington, D. C. 
Attorney for Defendant 


(HEADING OMITTED) Civil Action No.1551-64 
Filed October 9, 1964 


ANSWER 


For his answer to plaintiff's complaint defendant, by his attorney, 


First Defense 
The complaint fails to state a claim upon which relief can be granted. 
Second Defense 
The court lacks jurisdiction over the subject matter of the action 
because, although nominally a suit against a government official, this is in 
reality a suit against the sovereign, and, in the absence of consent, may not 
be maintained. 
Third Defernse 
The United States is an indispensable party defendant, and the com~ 
plaint should be dismissed for failure to join it. 
Fourth Defense 
The court lacks jurisdiction over the subject matter of this action 
because the consideration on the merits of the allegations in the complaint 
requires the interpretation and enforcement of the Boulder Canyon Project 


Act, 43 U.S.C. 617, and the decree entered by the Supreme Court of the 


United States injArizona v. California, 376 U.S. 340 (1964), which inter- 


pretation and enforcement, by paragraph IX of the Supreme Court's decree, 


are within the exclusive jurisdiction of the Supreme Court. 
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Fifth Defense 


1. The defendant admits the allegations of paragraph 1 of the com- 
| 


plaint, except for the allegation that the plaintiff receives itsiwater “under 


long established rights, "' this being a conclusion of law which does not re- 


: Z 2 ‘ : | 
quire answer, and is therefore neither admitted nor denied, but to the extent 
that it may be considered an allegation of fact, it is denied. 


2. The defer.dant admits the allegations in paragraph |2 of the com- 


p laint. | 


3. The defezdant is advised and believes that the allegations in para- 
| 


g raph 3 of the complaint are matters of law which do not require answer and, 


| 
therefore, those allegations are neither admitted nor denied. | 
| 


4. The defendant is advised and believes that the alle ations in para- 
8 P 


graph 4 of the complaint are matters of law which do not require answer and, 


therefore, those allegations are neither admitted nor denied. | 
5. The defendant is advised that the allegations in paragraph 5 are 


merely arguments which do not require answer and, therefore, those allega- 


| 
| 
tions are neither admitted nor denied, but to the extent that they may be con- 


strued to be allegations of fact, they are denied. 


6. The defendant admits the allegations in paragraph 6 of the com- 
| 
| 

p laint. 


7. The defendant admits the allegations in paragraph 7 of the com- 


plaint. 


sete 

8. The defendant admits the allegations in the first paragraph of 
paragraph 8 of the complaint, and these allegations in the following para- 
graphs of paragraph 8: that plaintiff's diversionary works and delivery 
canals constitute a closed system without wasteways; that plaintiff district 
is situated in arid, sandy desert country subject to extremes in summer 
temperatures, and that waters ordered by plaintiff are in the course of 
normal operations released from Parker Dam approximately 150 miles up- 
stream from the point of diversion at Imperial Dam. The defendant denies 
the remaining allegations of paragraph 8 and avers that by a letter dated 
July 16, 1964, alcopy of which is attached to this Answer as Defendant's 
Exhibit I, the plaintiff was advised that "additional water will be available 
to meet individual hardship cases if any develop." 

9. The defendant denies the allegation in paragraph 9 of the com- 
plaint, and avers that the plaintiff made no attempt to pursue its admini- 
strative remedies. 

10. The defendant admits the allegation in the first sentence in para- 
graph 10 of the complaint, but denies the allegation in the second sentence. 
The defendant is advised that the remaining allegations in paragraph 10 of 
the complaint are conclusions of law which do not require answer and, 
therefore, those allegations are neither admitted nor denied, but to the ex- 
tent that they may be construed as allegations of fact, they are denied. 

ll. The defendant denies the allegations in the first paragraph of 


paragraph ll, and avers that the immediate purpose of the order of May 
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19, 1964, was to conserve water during a period of water scarcity. As 

the allegations of subparagraph (a), (b), (c), (d), and (e) of paragraph ll, 
defendant admits that the several actions and announcements therein re- 
ferred to did happen and were made, but denies that the realsons for such 
actions and announcements are correctly reflected in said complaint; alleges 
that, on the contrary, each of said actions was taken and each of said an- 


nouncements was made by the defendant in the performance lof his duties 


in the operation and administration of the higly complex system of federal 


projects on the Colorado River, in both its Upper and Lower Basins to ac- 
| 


complish the multiplicity of purposes which those duties require that he ac- 
complish. Defendant is advised that the remaining allegatiqns in paragraph 
ll are conclusions of law which do not require answer and, on refore, those 
allegations are neither admitted nor denied, but to the extent that they may 
be construed as allegations of fact, they are denied. 
12, 13, 14. The defendant is advised that the allegations in para- 
graphs 12, 13 and 14 of the complaint are primarily matters jon conclusions 
of law which do not require answer and, therefore, those allegations are 
neither admitted nor denied, but to the extent that they may |lbe construed as 
allegations of fact, they are denied. Defendant admits that the Mexican 
Water Treaty of February 3, 1944, contains the provisions quoted in para- 
graph 13 and alleges that to the extent water has been seetivad in Mexico 
in excess of that country's requests this is due in large measure to the past 


practice of plaintiff and other water users in the United States of ordering 
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ee 
quantities of water in excess of their actual diversions. 
15. Defendant denies each and every allegation of the complaint not 
s pecifically admitted or qualified herein. 
WHEREFORE, having fully answered, the defendant prays that the 
complaint be dismissed, with costs. 


Respectfully, 


RAMSEY CLARK 
Assistant Attorney General 


DAVID R. WARNER 


WALTER KIECHEL, JR. 


MARTIN GREEN 


Attorneys 
Department of Justice 
Washington, D.C. 20530 


(CERTIFICATE OF SERVICE OMITTED) 


JUL 16 


Mr. Lowell O. Weeks 

General Manager-Chief Engineer 
Coachella Valley County Water District 
P.O. Box 1058 

Coachella, California 


Dear Mr. Weeks: 


In announcing at Las Vegas on May 16, 1964, that he had directed the 
Bureau of Reclamation to secure a ten percent reduction in diversion 

of water from the Lower Colorado River during the seven months be- 
ginning June 1, 1964, the Secretary of the Interior also announced that 
special consideration would be given to hardship cases or special prob- 
lems which might arise in the implementation of his order. Als Director 
of Region 3 of the Bureau of Reclamation, I was given the Beapouashyity 
for making adjustments in hardship cases. 


| 
When the reduction was ordered, it was anticipated that improved water- 
management practices well within the capabilities of the operating entities 
would permit the reduction to be absorbed without hardship to|individual 
irrigators. The Department and the Bureau remain convinced that a ten 
percent reduction in Colorado River diversions can be effectuated during 
the last seven months of this calendar year without adverse effect upon the 
amount of water available to farmers for irrgating and maturing growing 
crops. It was not, and is not, the intention of the Secretary of the Interior, 
or of the Bureau of Reclamation, that the reduction in diversions be applied 
in such manner as to result in impairment of crop yields to any individual. 
Standards of sound water conservation do not require that individual crop 
losses occur. | 


Each entity and individual water user must, however, continue to employ 

the most prudent method to utilize the quantity of water available under the 
reduced schedule of diversion. Obviously, additional water will be available 
for delivery to most individual hardship cases if any develop. | Therefore, I 
am asking that each entity keep in close touch with the Bureau in order that 
effective and timely action can be taken to assure that individual needs are 
met, while at the same time overdiversion, excess delivery, land other forms 
of waste are kept to a minimum. 


| 
Defendant's Exhibit 1 
| 


It is gratifying to observe that the reduction in diversion made necessary 
by these years of low runoff has met with a high degree of cooperation by 
contractors for Colorado River water. With continued cooperative and 
diligent efforts to reduce waste and maintain frugal water-use practices, 
Iam confident that the immediate objective of the program to reduce 
Colorado River diversion will be achieved. 


Sincerely yours, 


/s/ A, B. West 


A. B. West 
Regional Director 


be: 

Commissioner, Attn: 400 and 120, Washington, D.C. 
Regional Solicitor, Los Angeles, California 
Project Manager, Yuma, Arizona 


Identical letter to those listed on attached sheet. 


Mr. Robert F. Carter 
General Manager 

Imperial Irrigation District 
582 State Street 

El Centro, California 


Mr. J. E. Blakemore, Manager 
Palo Verde Irrigation District 
Box 38 

Blythe, California 


Mr. Vergil Vance, President 
Unit B Irrigation and Drainage District 
Route 1, Box 31M 
Somerton, Arizona 
(with copy to Mr. William P. Copple, Attorney) 


Mr. Edgar H. Shahan, President 
Wellton-Mohawk Irrigation and Drainage District 
P.O. Box 817 
Wellton, Arizona 

(with copy to Mr. William P. Copple, Attorney) 


Mr. Sam F. Dick, President 

Yuma County Water Users' Association 
P.O. Box 708 

Yuma, Arizona 


Mr. E. E. Winebarger, President 

Yuma Mesa Irrigation and Drainage District 
Route 3, Box 32 

Yuma, Arizona 


Mr. James Ferguson, President 
North Gila Valley Irrigation District 
P.O. Box 1511 
Yuma, Arizona 
(with copy to Mr. William P. Copple, Attorney) 


Mr. W. Wade Head, Area Director 
Bureau of Indian Affairs 

P.O. Box 7007 

Phoenix, Arizona 


(HEADING OMITTED) Civil Action No. 1551-64 
Filed: September 1, 1965 


CERTIFICATE OF READINESS 


This is to certify that the above-entitled cause is actually ready 


for trial. 


/s/ Charles F, Wheatley, Jr. 
CHARLES F. WHEATLEY, JR. 


Address: 1200 Walker Bldg., 
Washington, D.C. 


Attorney for Plaintiff 
Unless opposition to the above Certificate of Readiness is filed 
within ten days from date of service, the cause will be placed 
on the Ready Calendar, pursuant to Local Rule ll(d) as amended 


November 21, 1961. 


Served the above Certificate of Readiness by (mailing) 
(delivering) 


a copyithereof on first day of Sept. 1965 . 
TO: Walter Kiechel 


Department of Justice 
Washington, D.C. 


/s/ Charles F. Wheatley, Jr. 
Attorney 


(HEADING OMITTED) Civil Action No. |/1551-64 
Filed: September 10, 1965 


OBJECTION TO CERTIFICATE OF READINESS | 


| 
The defendant objects to the Certificate of Readiness filed by the 


plaintiff herein on September 1, 1965, on the ground that this action 
should be dismissed for the reasons set forth in a motion to dismiss filed 
today in this matter, and for the further reason that this action, seeking 


to enjoin the enforcement of an order of the Secretary of the Interior, is 


moot, since, as the pleadings and other materials on file reyeal, the 


| 
Secretary's order by its own terms expired on midnight, December 31, 


1964, and is no longer in effect. 


DAVID R. WARNER 


WALTER KIECHEL, JR. 


/s/ Martin Green 
MARTIN GREEN 


(CERTIFICATE OF SERVICE OMITTED) 


(HEADING OMITTED) Civil Action No. 1551-64 
Filed: September 10, 1965 


MOTION TO DISMISS 


Pursuant to Rule 12 of the Federal Rules of Civil Procedure, the 
defendant in the above-entitled action moves that the complaint therein 
be dismissed and the preliminary injunction heretofore entered be dis- 


solved on the grounds that 


(1) the complaint fails to state a claim upon which relief can 
be granted; and 


(2) this court lacks jurisdiction over the subject matter of the 


Respectfully submitted, 


DAVID R. WARNER 


WALTER KIECHEL, JR. 


MARTIN GREEN 


Attorneys 
Department of Justice 
Washington, D.C. 20530 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


YUMA MESA IRRIGATION AND 
DRAINAGE DISTRICT, 


Plaintiff 


Vv. Civil Action No. 1551-64 


STEWART L. UDALL, 
Secretary of the Interior, 


Defendant 


Washington, D. C. 


Friday, November 5, 1 


The above-entitled matter came on-fcr hearing on 


motion to dismiss before HONORABLE HOWARD F. CORCORAN, United 


States District Judge. 


~ APPEARANCES: 


| 
| 
| 
| 
| 
| 
| 
| 


On behalf of the Plaintiff: 
CHARLES F, WHEATLEY, JR., ESQ. 
On behalf of the Defendant: 


MARTIN GREEN, ESQ., and 
WALTER KIECHEL, JR., ESQ. 
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THE DEPUTY CLERK: Yuma Mesa Irrigation versus 


| 
MR. KIECHEL: Walter Kiechel and Nartin Green 
representing the defendant, Your Honor. Mr. Green will 
present the argument. site 
THE COURT: Very well. 
ARGUMENT IN SUPPORT OF MOTION 
MR. GREEN: May it please the Court, ny name is 
Martin Green, I am attorney for the defendant in the action 


entitled Yuma Mesa Irrigation and Drainage District versus 


Stewart L. Udall, Secretary of the Interior. 


| 
The hearing this morning, Your Honor, is on 


motion to dismiss filed by the defendant. There are a 
| 


ought to be determinative and requires the least Eine to 


present to the Court is the mootness of the case. 


| 

| 

i 

. a 

of grounds given for our motion but the one. that we believe | 
{ 

| 

| 

| 

| 


+ On May 16, 1964, in Las Vegas, Nevada, the 


Secretary of the Interior announced that because ef the wate 


shortage then existing, he was going to cut by va per cent 


water from the Government, and this order was iaplenentea ty | 
| 
a letter sent on May 19, 1964 by the Regional Director of the 


| 
| 
| 
| 
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Bureau of Reclamation to the president of the plaintirf 
organization. = 
As @ result of this letter, the total amount of 
water which the plaintirr might divert for the seven-month 
period going from June to December 1964 was cut ultimately 


163,280 acre-feet. — 


he plaintiff commenced an action in this Districs 


Court, seeking to have the enforcement of this order enjoine 
and 2 preliminary injunction was issued by Judge Jones on 
August 19th, 1964. 

The order of the Secretary of the Interior expired 
by its own terms at midnight December 3lst, 1964. There is, | 
therefore, now existing no restraint upon the plaintiff in 
its ordering of water from the Colorado River. We, therefore 
submit, Your Honor, that the whole action 1s -moot and for 
that reason alone should be dismissed. 


= in our motion to dismiss which was submitted to 


this Court on September 10th of this year in response to the 


filing by the plaintiff of -- 


THE COURT: Excuse me, Mr. Green. Are you going 


into another point now? 


MR. GREEN: Yes, sir. 


THE COURT: Let me hear from Mr. Wheatley on the 


point of mootness. 


MR. GREEN: Yes, Your Honor. 


ARGUMENT IN OPPOSITION TO THE MOTION 
MR. WHEATLEY: Ycour Honor, my name is |Charles 


Wheatley. I am attorney for the plaintiff, Yuma |Mesa 
ies 
| 


Irrigation and Drainage District. foe 
The mootness point was not even made by the 


Government in their motion. They added it as an afterthought. 


We submit that the motion makes it quite clear that the 
Government’ is now continuing the policy that it inaugurated 


in the order itself and I would like to, if I mey, just refer 


to page 24 of the Government's motion to dismiss.| 
| 


The Government there states, "At the presen 


in the Colorado River Basin, there is a severe sHortage 


water." Riki 
| 
The question I would like to ask: Does the Govern- 


ment now contend that the plaintiff is wasting water and 
i | 


making an unreasonable use of water? 


At page 24, it is quite clear that the Government 


does intend to proceed with what they call a water conservat 


program affecting the plaintiff in this area. Rie 


The whole controversy in this case came about 


because the Government said we were wasting water in our 


5 


vigation District there, end the plaintiff contended tha 
Wasting water, thet we were using water reasona 
Now, that wes the heart of this case, Were 
we wasting water or w we making the use of water to which 
water delivery contract, which 
env service from the United States? 
the preliminary hearing, Judge 


Pact on the case and he determined at thas 


& not establish that we were wasting 
chat unless the Government will state now 
@ that the Yuma Mesa 
wasting water int 
vill make that edmission that they ere nos 
some sort of the simi 
conservation program that was embodied in the May 
the case is z: 
We cite j swer to the objection to cersif- 
icate of readiness the case of Fox v. Ickes. In that case, 


there was an order by the Secretary and the case went to 


Then the Secretary revoked the order, but the Court 


said the case was not moot if the policy which the order had 


7 
emocdied to begin with still continued, that thel case would 
not be moot. =, 

As far as we lmow, the Government has 
indicated that they are not going to contend or 
contending now that Yuma Mesa is wasting water, which was 


the very heart of the case to begin with. 

THE COURT: Is it a question of waste, or is it 2 
question of the Secretary exercising his discretion in the 
interest of conservation? 

i don't think the Secretary has to pr 
order to put- in controls, 

MR. WHEATLEY: Well, he cannot cut us 
deliveries, Your Honor, if in fact our deliverie 


ably required and necessary because under the te 


contract, we are entitled to the beneficial consumptive use 


of the quantities reasonably necessary to irrigate our land. 
And that's a question of fact, Your Honor. 
a THE COURT: If he makes findings on a 


evidence and arrives at 2 conclusion that this i 


necessary, is there anything to stop him? 


MR. WHEATLEY: Well, the point is that if -- 


THE COURT: You don't have a right to a certain 


amount of water. 


WHEATLEY: We have a right to an amount of 


wrote 


WHESTLSY: 1 is right. There is 2 
ceLling on the right of 520 cubic feet per second. 
right. You have got-a cetlins 
right that gives you a specific 


number of gallons. 


That's right. The measure of the 


Not in terms of so many gallons. 


her the water is reasonably beneficially necessary, 
as the precise issue which was tried out on the | 
The Government claimed that they 
simply involved in a water conservation program and that 
were using water beyond what we had a right to under the tern 


of our contr In other words, we were using water unreasoin 


! 

| 
heard evidence at that point and he | 

evicence that we were doing that, ohaty 

we_were exercising proper irrigation practices and, under the| 
Pacts at the e the preliminary hearing, that we were | 
making a reasonable use of water and that, therefore, the 
| 


defendant's order could cause irreparable harm. 


THE COURT: Well, I think right at this moment we 


are getting -- with all due respect to your approach to it, 


I think the mootness comes after the other part of the case. 


I think we had better talk about some of the merits before 
we get into what is moot and what isn't. So, wililyou let 
him proceed with his main argument and we will come back to 
you then. 


MR. WHEATLEY: Yes, Your Honor. 


ARGUMENT IN SUPPORT OF THE MOTION 


| 
| 
MR. GREEN: Your Honor, I think it may be fair to 


say that this action involves the authority of the) Secretary 


| 
of the Interior to impose conservation measures upen the use 
z ht 
| 
of Colorado River water during a time of water shortage. 


| 
That is, of course, whet he attempted to do when he issued 


his order of May 16th, 1964, and this was implemented by the 


requirement that people having water contracts with the 
| 


Secret decrease by ten ver cent the amount of their water 
i = 1 


diversion. | 


ats Now, this action should be dismissed, first, Your 


Honor, because of failure to state a cause of action. This 


involves a point which you have already anticipated: he 


provisions of the plaintiff's contract with the Secretary, 
| 


how much water may he get. 


| 
The contract with the Secretary, as set| forth in 
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the Plaintiff's Exhibit B -- and I wish to call special 
attention to para: he contract, which a for 
che Gelivery !to the plaintiff of such quantities of water as 
may be reasonably required and beneficially used for the 
irrigation of not to exceed 25,000 irrigable Seree: Situated 


in the Yuma Mesa Irrigation and Drainage District. 


There is a further limitation within the contrac 


the maximum rate of diversion of water at Imperial Dam 
may not exceed 520 cubic feet per second. 
“Tre Secretary, after he issued the order decreasins 
ven per cent the amount of water which may be diverted by 
ied in a letter to the plaintiff, dated 
in any event additional water would be 
ivery to meet individual hardship cases. In 
words, Your Honor, the Secretary crate tondicatal an 
tent to comply fully with the requirements of the contracs 
and to deliver water necessary to keep growing all that was 
growing in the Yuma Mesa Irrigation and Drainage District. 
Therefore, we submit, there was no violation by 
the Secretary, of his contract obligation. He stated complete y 
and fully that he was going to give the Irrigation District 


all the water it needed to continue the irrigation during the 


summer of 1964. Therefore, we submit, Your Honor, there 


simply is no cause of action warranting this Court 


measures requested by the plaintiff, that is, enja 


Secretary's order. 
Our second 


+ 


v 


dismissed because the 


subject matter of this suit. 


| 
point is that the action shou 
| 
Court lacks jurisdiction ove 


This purports to be a 


p Bi) 
taking 3 


ining the 


d be 


r the 


against the Secretary of the Interior but it is inl fact 2 


suit against the Government, which may not be ente 


this Court for lack of consent. 


“The case which deals with this complete 


Larson v. Domestic and Foreign Corp., 337 U.S. 682 


Supreme Court case. 


action of an officer can be regarded as so illegal 


rtained by 


There the Supreme Court held ‘nat 


warrant bringing a suit against him individually o 


| 
action is not within the officer's statutory pcwers or, 


within those statutory powers, those powers are un 


tional.” 


Furthermore, in the same decision, the 


| 
nly 


af 


a” 
a 


onstitu- 


| 
point is 
| 


made that even if the action complained of is within the 


officer's statutory powers or even if those powers 


;are un- 


= 


constitutional, the suit must be considered one against the 


sovereign if the relief requested will require aff 


action by the sovereign. 


irmative 


12 
Now, in our brief we show at great length that 
the Secrevary certainly has the statutory authority to manace 


—] 


the Colorado River. This is as a result of the Boulder Canyor 


Project, Act of December 21, 1928, which is codified at 43 U.S. 
to a large extent 
617. This Act, Your Honor, was Ache subject of the Supreme 


v's, decision in Arizona v. California and there-the power 


of the Secretary to manage the Colorado River, in order to 
Sive it.a unitary a ement so that its waters may be 

1arnessed and put to most effectent use was discussed at zg 
iength, and the Court affirmed and even stated more strongl 


of the Secretary in this respect. 


ease diversion, has made ergunents 
annot decrease water diversion 
€ total amount of water consumed. in Californ: 


in accordance with th 
Boulder Canyon Project Ac 


in-Aricona v. Californ 


: In making t a nent, the plaintiff also points 
out that Arizona is not using the full amount, which is 
2,800,000 acre-feet which is allotted to it under the Court's 
cecree. 


The plaintiff overlooks the fact that when 4&rizona, 


is not using its full amount, the excess may be used by 
| 


another state, by California. But putting to 


| 
one side this 


technicality, the plaintiff is arguing that one side of th 


river, the Arizona side, can use water all it 
waste it perhaps,but at least use all the wat 
while the other side of the river, California 
down to 4,400,000 acre-feet before the Secret 


£6 aes 


Mr. Green. 


TEE COURT: Let me interrupt you ri 
| 
| 


er it, wants, 

|, must be cut 
| 
| 
ary even begin 


Does the plaintiff as an individual have 


any standing in court to challenge on behalf 


GREEN: On behalf of the state]? 


| 
|wants and even 


s 
~ 


THE COURT: Yes. Who can challenge the diversio: 


of water among the states except the states themselves? 


MR. GREEN: Only the states, Your Honor. I beli 


this is made very clear by an act passed recently, and the 


citation of which I can find in a second, whi 


eh says that 


ev 


where states have any question over the distribution of water 


| 
their remedy is an action brought in the Suon 
against the Secretary of the interior. In fa 


argue later on that only the Supreme Court ha 


eme Court 


et, we will 


Ss jurisdiction 


over questions dissolving the use and distribution of Color 


a 


2a¢ 


: 
s | 
| 


4 
Y 


| 
} 
: 
| 
| 
| 
y 
| 


14 
River water and that the lower courts may not entertain 
actions involving this question. 


i THS COURT: I didn't mean to interrupt you but 


that question just came to my mind. Go ahead. 


rvher makes the argument against the 

ecretary's authority to cut diversions that while over- 
deliveries: to Mexico ccntinue, the Secretary may not decrease 
the amount: of water which the plaintiff receives. The 
laintiff overlooks the fact that by its own ordering of the 
water which it can't use and doesn't use and which it rejects 
this is the cause for the pvercdsiivertes to Mexico. | 

Pact, the Secretary of the Interior has | 

attempted by requiring the plaintiff to use the water it | 
orders or if it doesn't use it, have charged, against it the 
water ordered, to minimize and perhaps even to eliminate the 
over-delivertes to Mexic 

= 7 It is not an infrequent practice for a contractee 
along the river, Yuma Mesa but not only Yuma Mesa, others, sol 
order water and then when the water comes because of changed 


climatic conditions, we acknowledge, but nevertheless when | 
the water comes, they are unable to use it and the water seis 


on down to Mexico, thereby resulting in an over-delivery of 
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waver that we are obligated to deliver to Mexted under the 
Treaty. 

This argument by the plaintiff easte Be $s; 2t:! 
seems to me, Your Honor, because they are sayin 
right to order all we want and you may not cut us down 


because, look, you are delivering too much to Mexico. They 


fail to see the intimate connection between their orderings 


| 
all they want and the over-deliveries to Mexico; The 


Secretary's order, as a matter of fact, should be 
as an eteanae to limit these over-deliveries to |Mextico. 

We have argued that the Secretary of 
aid not ebvece any law by cutting down cn the an 
the plaintiff might divert. I wish to point 
only right which the plaintiff has to divert 
contract right with the Secrevary. 


Now, if we assume that the Secretery' 


ad 


in the amount that the plaintiff might order wag a breach o 
4 
the contract, the fact remains that that breach 


enjoined. The only remedy is an action under the 


Act to..recover the money damages for the breach. 
As the Court said in the Larson case, Courts 


cannot control the operation of the Government by enjoining 


the Secretary of the Interior in his activities.) If somebody 


| 
| 
| 
| 


| 
| 
| 
! 
| 
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16 
is injured, he has a remedy but the remedy is not injunction. 
The last point I want to make, Your Honor, is 
the sole jurisdiction of the Supreme Court in the 
matter of this action. 
Arizona v. California considered at great length 
| 
the way in which the water of the Colorado River was to be 
disteriputed to the states and to people élaiming what are 
called "present perfected rights." A decree has been entered 
case specifying that the Supreme Court retains 
urisciction of this suit for the purpose of any order, 
direction, or modificati of the decree or any supplementer 
cecree that may at any time be deemed proper in relation to 


the subject matter in she case. 


THE COURT: Would that extend to controversies within 


Meme 


one state or controversies among states? 


MR. GREEN: I believe all controversies relatin 


erfected rights" and among the states. 


| 

| 
I bring that up, Your Honor,because the plaintiff : 
water. We have pointed cut and I believe there is' no questio 
but that its sole right is its contract right with the 


Secrétary. 


has alleged that it has a vested right to Colorado River 


& present perfected right is something which is 
now being defined and determined in connection with Arizona 
v. California. The states and the Secretary of the interior 
are making up lists of people who have so-called present 
perfected rights. This isn't completed yet, and I. don't 
know when it will be completed. I don't believe 4t will be 


completed within the time specified by the Supreme Court, 


which is March of 1966. | 


Until this decree is listed, nobody glaiming a 


7 | 
vested right -- as does the plaintiff -- may, wé submit, com- 


| 
mence an action in any inferior court raising the question 
of its vested right because a vested right with jrespect to 


Colorado River water can be only one thing and thet is @ 


present perfected right, and who has them is now a matter 
ie 


| 


which is being decided to implement the Supreme |Court's 


decree._ ‘ | 


ate Now, I wish to conclude by referring |to Section 
| 


14 of the Colorado River Storage Project Act, which contains 
that provision which I referred to earlier. The citation is 
43 U.S.C. 620m. It says that in the operation of all facil 


ities in the basin of the Colorado River, the Secretary of 
| 


ee Seen eRe SE eee Me en 


the Interior is directed to comply with the applicable pro- 
| 


visions of the Colorado River Compact and numerous other 


"In the event of 


statutes. 
Interior to so comply, any 
may maintain an action in the Supreme Court of the United 
States to enforce the provisions of this section, and consens 
is given to the joinder of the United States as @-party in 
such suit or suits,. as a defendant or wiéwise. © = 

We believe that this statute, Your Honor, indica 
@ policy of the Congress that suits involving Colorado River 
water shall be brought in the Supreme Court of the United 
States. It is wise evident we believe, Your Honor, that 
shese suits are actions against the sovereign because this is 
specific consent to sue the Secretary and it is consent to 
the joinder of the United Si 

Therefore, we repeat that this action is not an 
acts against the Secretary but egainst the- Soveretsn which 
must be dismissed for that reason for-no consent has been 


Siven, and also ti there is no cause of action that has 


been stated because the Secretary has not in any way diminish: 


Thank you, Your Honor. 


| 
| 
| 
| 
| 
| 


the plaintiff's contract right. 4 


THE COURT: Let me interrupt this hearing < a few 
minutes. 


(Short pause in proceedings. ) 


rel 


} 19 
| 


THE COURT: Now, Mr. Wheatley, you may proceed. 


ARGUMENT IN OPPOSITION TO THE MOTIO 

IMR. WHEATLEY: Your Honor, we, of ¢ 
reply raised the question of untimeliness. I 
arguing that further. 


THE COURT: That is on the auestion of mootness. 


MR. WHEATLEY: No. We say the motion to dismiss 
| 


was untimely because under Rule 12 of the Fede 
Civil Procedure, it is supposed to be Tiled - 
mandatory language of the Rule -- before the ans 


Government had two months after Judge Jones en 


liminary injunction to file this motion before 


about @ year ago. Now, a year later they come 


motion to dismiss. 


s 3 Further than that, the motion to dismiss is a re- 
areument of all of the matters which were argued before guage 
Jones. All of the points that we are arguing 
morning have been argued in great depth before 
and I might add were argued before Judge Walst 
Jones and Judge Walsh in a companion case have 
this Court does have jurisdiction to proceed. | 

Now, rather than just relying on that I would like 
to = pack into the merits of this because I think it i 
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20 
quite clear that the Court does have jurisdiction and thas 
the Government has not stated anything in its motion to 
dismiss that warrants consideration even though this is the 
second time around. 


Taxing up first their ground that the complaint 


fails to state a claim: Now, they rely here quite heavily on 


their letter of Juiy 16th, 1964. That letter was appended to 
their objection to the motion for preliminary injunction 
before Judge Jones. It was the subject of a full day of 
argument. 
Here is the problem 

they are timely enough because 
Judge Jone's injunction ran to last year's allotment out 
there under your show of continuing violations, so I think 
they have a right to come in and ask for a dissolution of the 
injunction on that basis. 


‘= MR. WHEATLEY: Well, Your Honor, the point is 


this: They claim that because of the letter of July 16th 
that simply seys, We plan to deliver you the water that you 
need, we are not going to see that any crops are damaged -- 
There is a dispute of fact between the Government and the 
plaintiff here as to what the quantity of water is required 


to beneficially irrigate these’ crops under the contract. 
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There is a disouve chere. 
Now, in his findings -- this is the problem thas | 

an j i 

is involved -- Judge Jones found es follows, he said in | 
paregraph 14, "Both a citrus crop and citrus orchards are | 
sensitive to demands for water and under extreme weather cons | 
ua | 


a aE 
ditions not uncommon in the area are subject to danase and 


¥ | 
crop loss within periods ranging from 24 to 48 hours without | 


water. 


"15. That the conveyance system of the| 


| 
is not of uniform size and the district serves approximacvel 
| 


6,600 acres by lateral 16 to 32 cubic feet per second in size 
| 
"16, That by reason of the foregoing, @ water 


2 3 2 lo | . 
cutback pursuant to the defendant's May 16, 1954 order mish? 


2 


place the citrus orchards upon the Mesa in a condition of 
| 


extreme peril. 


"17. That by reason of the limitations! 


forth, water cannot be available on short not 


protect the crops fron 


Now, the point is just this: There is 


opinion between the Government and the plaintiff i 


as to the water reasonably necessary to irrigate these erops. 


The Government takes one position and they have not said 


they are backing down on that position. If they cht tne 
| 


water and limit us to that amount of water that they think 
reasonably necessary, it takes several days for that water 
get down to the end of laterals -- these small laterals 
where the farms are -- as Judge Jones found in his 
findings it would be impossible if you had a change in 
weather, if hot weather came it would be impossiblé to 
the water ti uld have been there had our theory as 
amount y nov been overlooked by the Govern- 
mem. It L I een impossible to get that water down 
there and, therefore, you would have irreparable harm to the 
crops. 

he left it wide open. He said, 


4S @ conservation measure, I am going to set a certain alloca 


vion and I will look at it again if you need it. I will leay 


it wide open, for you to come tin and apply to-me-ané I will 
give you more water if necessary to protect your crops then. 


= Now, how does he violate his contract when he says 
Don't forget, you have no right to any specific 
acreage feet of water now; you are just allowed enough-water 
to take care,of your crops within certain limits. 


MR. WHEATLEY: Your Honor, the Government has not 


contended that the cutback that was ordered by the May 16th 
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order was unreasonable. We say that that cutback is unreason 
= : 
able and but for the preliminery injunction, they would be 


"tf 
{ 
| 
cutting us back now. We say if that cutback wexe in effect -4 
| 
THE COURT: Look at last year. As aimatver of 


fact, were you damaged in 1964? | —-- 


MR. WHEATLEY: No, because we had a preliminary 


injunction, Your Honor. ney were enjoined from cutting us 
| 


back and had the preliminary injunction not been in effect, 


we conceivably would have been, 


THE COURT: Conceivably. 


| 
: peeeae via | 

MR. WHEATLEY: Well, we don't know because we get 

| 


the water -- 


THE COURT: Aren't you challenging the Secreta 
| 
power? il 
wo 
Let me ask you this preliminary quesitio 


doubt that the Secretary was acting as the United 


Government when he did this? 


MR. WHEATLEY: Your Honor, that gets us into the 
question of jurisdiction over this -- 
me | 
THE COURT: Let /follow up my argument. 
| 


MR. WHEATLEY: Ves. 


THE COURT: Will you concede that heiwas acting 


for the United States Government when he did this 


eu 

No, I will not. I would say that 

he was acting beyond nis authority as set down in the statut 
and the law governing him in operating that river, and he 

cannot act illegaliy. Tne Larson case is as clear as a bell 
on this point that if the Secretary of the Interior acts 


? 


beyond his statutory authority, he is subject to sutt in the 
District Court. 

THE COURT: How did he act beyond his authority? 
He entered the contract with you in his capacity as the Unite 


States Government, did he not? 


Now, now did he exceed his authority 
in interpreting the contract within its own limitations? 


ATLEY: He has exceeded his authority 


number of different respects, any one of which if found 


this Court to enter 2 permanent injunc 


First » he has violated the clear "lew of the 
power users are sudservient to irrigation dis 
Now, this "law,of the river" is set forth in the Compacts an 
the Project Act, and other documents. It is the law of the 
river. There is no question about that. 


iaw is quite clear that the Secretary 


can't cut back irrigation for power. Now, it is a) question 


of fact as to whether the filling of Lake Powell upstrean for } 


: | 
power purposes is responsible for the reduction of) waver 


which the Government plans to make to irrigation ¢ 
users in the Lower Basin. 


Judge Jones at the preliminary hearing is 


findin; of fact, finding No. 2l1,on this point. He s 
+o the low water levels at Lake Powell and Leke 


lith, 1964, the defendant closed the gates at Gler Canyon Dan 
. | 
in order to bring Lake Powell to minimum operation level. On 


May 16th, 1964, the defendant announced the ten per cent 
| 


| 
reduction to Lower Basin users in order to replenish the wave 


edt 3S EEA ee Se 


in Lake Mead." 
So, if he cut us back, if he instituted this allesed 


conservation program for the purpose of keeping water for 


| 
' 
~ 


power purposes in upstream reservoirs, he exceeded his author 
| 


= | 
ity. And if he exceeded his authority, he is subject to suit! 


That was ground No. 1 that we mentioned. x 


- Another ground was that the Secretary acted with- | 
| 
out notice or hearing to the plaintiff in violation of their 
2 gfe 
| 
rights under Section 5 of the Administrative Procedure Act 
| 


and the Fifth Amendment of the Constitution, 


| 
The Government admits that a contract user has a- 
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Pe 


26 

which is subject to protection under the 

ifth Ac ent That being so, the law is quite clear under 
Wong Yang Sung v. MeGrath case shat that party is entitle 

tion 5 of tt trative Procedur 

y rights can be arbit rerily-- jvaken away. | 
| 
tng| 


ecretary wants to contend 


ents vo contend that the water users 
the Yuma M i on District are using water unreason 
water, that we are using it beyond 


he ought to do is institute a hearing 


with Section 5 of the 
administr Aet € can't arbitrarily say, I 
think you are was yee and cut off the water into o 
District where it wo famage permanently some of 


+ 


THE. COURT: may be acting wrongfully but he is 


vhe United States Government in commits ting the 
No, he is not act ing -- Your Honor, 
the point is this that if he acts beyond his Statutory, 


authority, and the Larson case is quite clear on this -- 


TE COURT: Well, statu tory authority is wide, wi 


open. He can do practically anything he wants to do in the | 


> 
7 


EY: No, he cannot -- the point I menticrucd 
before -- he cannot cut back irrigation users for power. 
is clear. 
THE COURT: Well, you are not hurt 
no standing to complain. 
MR. WHEATLEY: We would be hurt if 


this suit. 


COURT: You have got to prove thet 


WHEATLEY: Well, tnat's the whole ¢ 
Honor. That's why we say the case involves several 


fact, one of which is whether or not the defendant) w 


reasonably or unreasonably in cutting back our usage. 
this issue of fact is one which cannot be decided 


it can only be decided by 2 trial on the merits. 


reason, the motion is not an appropriate way to di 


this case. 


merits but there is no reason why you have to have the_whole 
shooting match enjoined in the meantime. ia 
I don't think, number one, that you can establisn 

| 


by anything you have put in your briefs or any of | 


| 
THE COURT: Well, maybe you get a trial on the 
| 


28 
affidavits that the Secretary of the Interior was acting for 
anybody but the United States Government no-matter what he 
was doing. 

Well, Your Honor, he may have been 
1¢ United States but if he_acts 
beyond what the statutes say he is 
the Courts are authorized to enjoin hin. 
the law of the Larson case. It is the law that 
the Supreme Court itself stated in Arizona v. California, and 


I 


L will read @ section of -- 
I am familiar with those two cases, 
Yes. Well, in other words, the 
Government's contention as I see it is simoly that anytime 
Government offi says, I am acting for the Unived States, 
vo judicial review. That is not the lay. 

W¥ that is not the law. But I 
don't think you have shoun how he is acting outside the scope 
of his authority. | 

MR. WHEATLEY: Well, I have mentioned two points, 
Your Honor: The question of trying to cut our uses back with- | 
out granting us an administrative hearing and the question " 


cutting back irrigation uses for power, which I believe are 


fairly clear. We have argued several other points of law. | 


THE COURT: All you have is a contractual 
right. Now, if he supplies the water that fills your con- 
tractual right, where do you have any siahdttg 96 enjoin him 
in his activity? | 
MR. WHEATLEY: I will agree with Your Honor, Is 


fills our contractual rights. 


THE COURT: But he does. 


MR. WHEATLEY: No. No, that is the prux of the 
controversy. He says he is fulfilling our contractual rig: 


we say he is not. 


THE COURT: But he, in his administrative dis- 
| 
| 


eretion, looks into this and makes certain ee and acts 
on those. Now, you say they are arbitrary 

maybe they are -- but they are not illegal in| 
you can say, Well, now he has become the alli tary insted 


the United States. 


MR. WHEATLEY: If Your Honor, as irl Iches v. Fox 


i} 
haere the Secretary decided that these farmers shoulé sev 


aiong on 3 acre-feet instead of 4-1/2 acre-feet of water as 
they had been using. He said, I think that atts perfectly 
reasonable, that 3 acre-feet is enough water here andi make 
this finding. That case went to trial in the [District Cours 


on the facts as to whether 3 acre-feet or 4-1/2 acre-feet 


was a reasonable quantity of water for those lands. 
The case was finally decided in Fox v. Ickes in 
the Court of Appeals, and the Court of Appeals held that 


41/2 acre-feet, based on the admissions the Secretary made 


and other facts in the record, was the reasonable quantity of 


5 


water and, therefore, the Secretary should be enjoined fron 
reducing to 3 acre-feet. That case was cited with approval 
by the U. S. Supreme Court in Srizona v. California. 

THE COURT: How about the fact that the Secretary 


neid himself wide open and said, Come on in and tell me what 


| 
| 


How is he being unreasonable there? 
Well, he is cutting us down. Here 
is what he does; He says, I think that you cen get along wit? 
this much waver,and he cuts you off there and -- 


COURT: But come on in if your crops are i 


Je 
iB 


trouble and let me know. 
MR. WHEATLEY: The point is that he has made the 
It gets to a very complex question of irrigation 
Your Honor, and we went into this with Judge Jones 
and Judge Jones was quite convinced by the matter that it may 
look that for a certain period of time the water that you are 
having is sufficient but the weather changes quickly and at 


that point, if you hadn't been getting the water you ordered,, 


7_—_—_—— 


if the Secretary has cut you back at the head gate and vou 
| 
gev that change of weather, it is inpossible to get 
additional water that you said you needed ail along 
the crops before the time there is permanent damage 
| 


orchards. And once they have had permanent damage, ¢ 


would be five or six years replenishing the trees.— 
: | 


Your Honor, we wish to conclude. The other points | 


that were mentioned by the Government have been| treated at 
length in the earlier briefs in this case and the question of 
Supreme Court exclusive jurisdiction and the question of 
Section 14 of the Upper Colorado River Storage Project Act 


have all be thoroughly explored and they simply |are not in 
i 


point. 


I think that the best answer to both of those 


sheen 


points is what the Supreme Court said itseif in Arizona Vv. 
California. They mentioned the statutory controls that are 


"in the Boulder Canyon Project Act, and they said this: 


+ "fhe Secretary is directed to make water contracts for 


1 


irrigation and domestic uses only for ‘permanent service. 


Section 5. He and his permitees, licensees, and contrac- 


ee 
tees are subject to the Colorado River Compact ... and 


therefore can do nothing to upset or encroach upon the 


Compact's allocation of Colorado River water between the. 


| 
| 
| 
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Upper and Lower Basins. In the construction, operation, 


and management of the works, the Secretary is subject to 


the provisions of the reclamation law, except 


otherwise provides. ++-4nd, of course, all of the powers 


Act are exercised by the Secretary and | 
his well-established executive department, responsible to 


Congress and the President and subject to judicial 


And at that point, the Court cited Idkes v. Fox and other 


| 

review, ® | 
| 

| 


cases, such as, the Boesche case, where in this Court here ot 


the District of Columbia has reviewed the act of the Secretary 


to determine whether or not he is acting beyond his statutory 
authority. 
S case, if on any of the 
legal grounds we have mentioned he has exceeded “his statutory 
" authority ~~ and we think he clearly has on a number of then, 


“pak is; the Administrative Procedure Act and the power uae 
irrigation uses, and furthermore under Ickes v. Fox we say he 
has exceeded his authority -- if on any one of those grounds 
after the facts are resolved in this case by a hearing -we are 
sustained, it is clear that we are simply following whet the 


Supreme Court has spelled out as the appropriate manner in 


which these controversies can be adjudicated. 
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‘Thank you. 
Do you wish to rebut, Mr. 
Yes, Your Honor, if 


RESUITAL ARGUMENT IN SUPPORT OF LO} | 


MR. GREEN: Your Honor, I would like to-point ous 
first that this is not the second time around for this arguments. 
The hearing before Judge Jones was for a preliminary injunction 
and there, we considered the question of injury to che plain- | 
tirl., irreparable injury warranting the issuance! of 2 prelin- 
inary injunction. 
We did argue that the Court had no jurisdiction 
and the Court's finding was limited to a steteme t that it di 
have jurisdiction for the purpose of entering a preliminary 


injunction. 


La LN a 


aE 
It is elementary that at such a hearing, the me 


of the case are not before the Court and we can't asree wit: 


the plaintiff that that hearing on the question of the pro- 


priety of the issuing of the preliminary injunction ar 


TEE 1) | 


way forecloses this Court fron looking into the points 


x 
co) 
fo 
<4 

a 


raised as to its jurisdiction to consider the suit to begin 
with. 
We would like also to point out that the plaintiff 


is incorrect in finding any type of connection between the 
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filline of Lake Powell and the Secretary's order. There was 


eS 


in 1964. =A 


As we point cut in cur brief, Your Honor, there was 


lenty of water in Lake Meaé to supply all demands which 
intviff if the Secretary were interested 
only in satisfying cemancs made. His purpose was to conserve | 
she water in Lake Mead. At the same time, he was also trying 
to f411 Lake Powell. But he issued an order, which is 
7 to the plaintiff's complaint, that 
nstances would the filling of Lake Powell be 
permitted to bring Lake Nead below a minimum power operating 


level of elevation 1,093. 


We point out in our brief? that there is no causal 
connection at etween the filling of Lake Powell and the 


oréer restricting the amount of water which she plaintif? 


| 
| 
| 
mignt divert from Lake Mead. ; | 
| 
‘ 
| 
| 
| 


'- The plaintiff's argument that there was a viole- 
trod of the Administrative Procedure Act is incorrect because 
the Administrative Procedure Act specifically states thav its 
rule-making procedures are not applicable to contracts and 
that is what we have here, a contract; and putvennene) that 
its order-making procedures apply to those ceses of adjudica- 


tion required by statute to be determined on the record and. 


opportunity for an agency hearing. There is in this case no 


statute requiring an opportunity for agency hearing, so this 


matter clearly does not come within the purview of 


Administrative Procedure Act. 


Finally, we would like to return to our 
argument with respect to the mootness of this case, 
now no order either to be validated or revoked by this Court. 


It expired midnight at the end of 1964. The plaintifr, so 


far as I know, has gotten all the water that it has requested | 
: | 

this year,-and there is nothing to be done with respect to 

| 

the 1964 order. 
The plaintiff has said that he wants a gommitment 
from the Secretary that he agrees that their water usages ar 
| 


not wasteful. Well, of course, such a commitment can't be 


given. Furthermore, what the Secretary will -do in|future 


' years should there be water shortages cannot be predicted. 


ae = | 
This order is past. I don't think that we can expect the 


there were to be similar emergencies. What he might do in 
= 
| 


any year in the future can't be predicted. 


I therefore submit, Your Honor, that the whole 


case 4s moot and, for that reason alone, it ought to be dis- 
| 

missed and, of course, we stand by the other reasons we have 
| 


| 
| 
| 
| 
| 
| 
| 
| 
| 
Secretary would issue an identical order in the future if 
} 


presented for dismissal of the case. 

Thank you, Your Honor. 

ORAL RULING OF THE COURT 

THE COURT: Well, the way I size this case up is 
this: That all the plaintiff has is a contractual right, 
that he entered into a contract with the Secretary of the 
interior acting as the United States Government in a govern- 
mental capacity. 

I find no violation of that contract since the 
Secretary was acting within the limits permitted by the 
contract. 

I find that whatever the Secretary did in the 
premises, he did in his capacity as Secretary of the Intertor 
still acting as Uncle Sam, so to speak -- and that since the 
Government has not consented to the suit and is asserting the 
defense of sovereign immunity, I don't see anything in this 
case ‘that brings it outside of the claim of immunity. I thin! 
the Secretary of the Interior was acting within his powers as 
@ governmental agent all the way through. The proper person 
to be sued here is not the Secretary but the United States, 
and the United States is claiming sovereign immunity. 


In view of that finding, I don't see that I have ¢ 


get into any of the other collateral questions so I am going 
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to dissolve the injunction. 
I think the plaintiff's remedy, if they feel they 
have been damaged, is to sue under the Tucker set or whatever 
other acts are available for whatever damages they think they 
have sustained by the action of the Secretary of the Interior. 
In any event, I will dissolve the injunction and 
dismiss the complaint. 


Would you submit an appropriate order) and would 


you submit findings within the scope of what I have just 


stated? | 


MR. GREEN: Yes, Your Honor. 


(Whereupon, the hearing on motion was| concluded. ) 


CERTIFICATE 


| 
The foregoing is certified to be the official 
transcript of proceedings held on November 5, 1965, in the 
case of Yuma Mesa Irrigation and Drainage District v. Stewart 
L. Udall, Civil Action No. 1551-64. 


( te Sa 
‘ Eva Marie Sanche | 
Official Court Repprter 


(HEADING OMITTED) Civil Action No. 1551-64 
7 Filed: December 17, 1965 


ORDER 


This cause came on to be heard on the 5th day of November, 
1965 upon motion of the defendant to dismiss. 

Upon consideration of the pleadings, memoranda and exhibits 
submitted by counsel, the arguments of counsel, and this Court, having 
made its findings of fact and conclusions of law, it is this the 17th day 
of December, 1965 

ORDERED that the motion of defendant to dismiss be and the 
same hereby is granted, and it is 

FURTHER ORDERED that the preliminary injunction heretofore 


entered in this cause be and the same hereby is dissolved. 


/s/ Howard F. Corcoran 
JUDGE 


(HEADING OMITTED) Civil Action No. 1551-64 
Filed: December 17, 1965 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This matter came on for hearing in open court on November 5, 1965, 
on defendant's Motion to Dismiss. The defendant contended lat the plaintiffs 
action initiated on June 30, .1964, to enjoin the enforcement of the order of 
the Secretary of the Interior promulgated in May 1964, whereby the amount 
of water to be delivered by the defendant to the plaintiff dating the balance 
of the calendar year 1964 would be decreased by ten percent, is now moot 
because of the expiration of the order, and the actian should|therefore be 
dismissed. The defendant further contended that the action should be dis- 
missed because the complaint fails to state a claim upon whiich relief can 
be granted, and because the court lacks jurisdiction over an subject matter 
of the suit. 
The plaintiff contended that the defendant's motion bo aipmiate 
having been filed after the defendant's answer, was not timely filed, and 
may not be considered. The plaintiff also contended that the! action is not 
moot, because the Secretary's order is indicative of his continuing inten- 


tion to impose restrictions on the plaintiff's consumption of water, and 


further, that because these restrictions are arbitrary and capricious and 


beyond the authority of the Secretary to impose, and therefore not the act 


| 
of the sovereign, this court has jurisdiction over the matter/and may 


enjoin the Secretary. 


si2iee 
Having considered the oral arguments made by counsel, in this 
case, and having reviewed the pleadings, motion to dismiss, and briefs 
filed by both parties, and having considered ''Findings of Fact and Con- 
clusions of Law'' proposed by the defendant and the objections thereto by 
the plaintiff, and being fully advised in the premises, the Court hereby 


makes findings of fact and states conclusions of law as follows: 


FINDINGS OF FACT 


1. The plaintiff is a political subdivision of the State of Arizona. 
The lands of the plaintiff districts are embraced within the boundaries 
of the first division of the Gila Project as authorized by the President on 
June 21, 1937, under the Reclamation Law, and of the Yuma Mesa Division 
of the Gila Project as reauthorized by the Act of July 30, 1947 (61 Stat. 
628) which specified that the Unit was to include 25, 000 acres of irrigated 
land. 

2. The defendant is the Secretary of the Interior of the United 
States and is charged with the administration of the laws relating to the 
storage and delivery of waters of the main stream of the Colorado River. 

3. On May 26, 1956, the plaintiff entered into a repayment con- 
tract with the United States, whereby the latter agreed, among other 
things, to deliver to the plaintiff from storage available in Lake Mead 

** such quantities of water, including all other waters 

diverted for use within the District from the Colorado 

River, as may be ordered by the District *** and as may 


be reasonably required and beneficially used for the irri- 
gation of not to exceed 25,000 irrigable acres situate 


NS 


therein *** Provided, however, that the maximum rate 
of diversion at Imperial Dam of water for delivery here- 
under shall be five hundred and twenty (520) cubic feet 
per second ***, | 
| 


The contract is subject, inter alia, to the provisions of the 


Bounder Canyon Project Act, 43 U.S.C. sec. 617, the Colorado River 


| 
Compact, H. Doc. 717, 80th Cong., 2d Sess. (1948), and the Mexican 
| 


Water Treaty, 59 Stat. 1219. The contract is for permanent service. 


4. On May 16, 1964, at a press conference in Las Vegas, Nevada, 
| 
| 


the defendant announced that as a result of unusually low spring runoffs 
| 


| 
for the second consecutive year, deliveries of water stored in Lake Mead 


for the remainder of calendar year 1964 to those individuals and organi- 
| 
zations having right by contract to divert such water would be, reduced by 


ten percent, this reduction to be implemented by the Bureau sig Reclama- 
tion. On May 19, 1964, the Regional Director of the Bureau of Reclamation 

| 
in a letter to the plaintiff advised that the water scheduled for diversion to 
the plaintiff for the seven months period of June through December 1964 
(176, 000 acre-feet), would be reduced by 17,600 acre feet to 158, 400 acre 
feet, and that in addition the plaintiff would be charged with all water ordered 


| 
for a given week and available for diversion at Imperial Dam put not taken. 


On June 19, 1964, in response to an amended schedule submitted under pro- 


test by the plaintiff, the Department of the Interior acting by and through 
| 


T. H. Moser, project manager of the Yuma Project Office, changed to 


‘oFA is 
163,280 acre feet the volume of water which might be delivered to the 
plaintiff for the remaining seven months of 1964. 

5. On June 30, 1964, the plaintiff filed this action, seeking an 
adjudication that the order of the Secretary imposing a ten percent cut in 
the delivery of Colorado River water to the plaintiff is in violation of the 
law, and should be enjoined. On July 7, 1964, the plaintiff filed a motion 
for preliminary injunction, which was granted on August 19, 1964. 


6. On July 16, 1964, the Regional Director of the Bureau of Recla- 


mation informed the President of the plaintiff organization that it was not 


the intention of the Bureau of Reclamation that the reduction in diversions 
be applied in such a manner as to ‘result in the impairment of crop yield 
to any individual, and that "additional water will be available for delivery 
to meet individual hardship cases if any develop." 

7. The defendant filed his answer to the complaint on October 9, 
1964. The Second and Fourth Defenses of the answer specifically alleged 
that this Court lacked jurisdiction over the subject matter of the action, 
and the concluding prayer of the answer was that this action be dismissed. 

8. On September 1, 1965, the plaintiff filed a certificate of readi- 
ness. On September 10, 1965, the defendant filed an Objection to the Cer- 
tificate of Readiness, and a Motion to Dismiss. 

9. No consent has been given by the United States to the filing of 
an action against it relating to its administration of contracts entered into 
by it for the delivery to individuals and organizations of Colorado River 
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= 5.< 
water from storage in Lake Mead. 
CONCLUSIONS OF LAW 
l. The defendant's motion to dismiss was timely filed. 
2. The Secretary of the Interior had authority Peer the Boulder 
Canyon Project Act, 43 U.S.C. sec. 620, et seq., to enter into the con- 
tract with the plaintiff described in finding 3 above. Such eoateace does 
not require the delivery to the plaintiff of any specific quantity of water, 
but only of so much water as may be "reasonably required des beneficially 
used" by the plaintiff. ! 
3. The Boulder Canyon Project Act, 43 U.S.C. secl. 620, et seq., 


is a constitutional statutory delegation to the Secretary of the Interior of 


| 
the power to direct, manage, and coordinate the operation of the installa- 
| 


tions and projects constructed and operated by the United States along the 
| 


| 
Colorado River. Arizona v. California, 373 U.S. 546 (1963), 


4. The action of the Secretary of the Interior in reducing by ten 
| 


| 
percent the amount of water which the plaintiff might order |during the 


balance of 1964, and at the same time providing that additional water would 


be made available to meet such individual hardship cases as might develop, 
w as not a violation of the defendant's obligation to the plaintiff under the 


contract of May 26, 1956. 


5. The action of the Secretary of the Interior in reducing by ten 
percent the amount of water which the plaintiff might order|during the 


balance of 1964 was within his statutory authority; the statute conferring 
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= 
upon him the authority is constitutional, and the Secretary of the Interior 
exercised this authority ina constitutional manner. 

6. The action of the Secretary of the Interior in reducing by ten 
percent the amount of water which the plaintiff might order during the 
balance of 1964 was the action of the sovereign, and, the sovereign not 
having consented thereto, may not be enjoined, or otherwise made the 
Subject of any court proceedings. Larson v. Domestic and Foreign Corp., 
337 U.S. 682 (1949). 

7. The defendant's motion to dismiss should be granted, and the 
preliminary injunction heretofore entered in this cause should be dissolved. 


Let judgment be entered accordingly. 


/s/ Howard F. Corcoran 


JUDGE 


Dec. 17 1965 


(HEADING OMITTED) Civil Action No. 


ORDER CORRECTING ERROR 


Whereas, the citations in lines 16 and 22-23 on page 5,of the Findings 


of Fact and Conclusions of Law filed December 17, 1965 in Civil Action No. 


1551-64 now read: 


"Boulder Canyon Project Act, 43 U.S.C. 
sec. 620, et seq." 
| 


Whereas, the citations in the foregoing sentences are |in error. 


NOW THEREFORE, IT IS ORDERED that the foregoing citations 


are amended to read as follows: 


"Boulder Canyon Project Act, 43 U.S.C. 
sec. 617, et seq." 


/s/ Howard F. Corcoran 
JUDGE 


5/18/66 


(HEADING OMITTED) Civil Action No. 1551-64 
Filed: February 8, 1966 


NOTICE OF APPEAL 


Notice is hereby given this 8th day of February, 1966, that the 
Yuma Mesa Irrigation and Drainage District, plaintiff, hereby appeals 
to the United States Court of Appeals for the District of Columbia 
Circuit from the Order of this Court entered December 17, 1965 granting 


defendant's motion to dismiss and dissolving the preliminary injunction 


in favor of defendant Stewart L. Udall against said plaintiff. 


/s/ Charles F. Wheatley, Jr. 
Charles F. Wheatley, Jr. 


McCarty and Wheatley 
1200 Walker Building 
Washington, D.C. 20005 


Thaddeus G. Baker 
Brandt and Baker 
217 Second Avenue 
Yuma, Arizona 


Attorneys for Plaintiff 


BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20049 


YUMA MESA IRRIGATION AND DRAINAGE DISTRICT, 
| Appellant 


Vv. 


STEWART L. UDALL, SECRETARY OF THE INTERIOR, 


Appellee. 


Appeal From An Order Of The United States District Court 


For The District of Columbia 
| 


Charles F. Wheatley, Jr. 

Robert L. McCarty = 

Billy Dwight Perry: x 
McCarty & Wheatley =. 


a: | 1200 Walker Building: 
United States Court of Appeals Washington, DsG.-= 
for the Oistrict of Columbia Circuit ' 


FILED NOV9 1966 Thaddeus G. Baker- 


Brandt and Baker = 
217 Second Avenue: 


QUESTIONS PRESENTED 


1. Whether the District Court erred in granting a motion to dismiss without 
an evidentiary hearing based on findings of fact contrary to the allegations of 


the complaint and findings made after a full hearing by another Judge on an 


| 
earlier motion for a preliminary injunction? | 
I 


2. Whether the Secretary of the Interior violated Section 5 of the Administra- 
| 
tive Procedure Act and denied the Appellant procedural due process in ordering 


a ten percent curtailment in water deliveries from the Colorado River to the 


Appellant without notice or hearing? 


3. Whether the Secretary of the Interior violated the Boulder Canyon Project 

| 
Act, the Colorado River Compact, and the Colorado River Storage Project Act, 
by curtailing irrigation uses of Colorado River water to permit the impounding 


of water behind upstream dams for power purposes? | 


| 
4. Whether the Secretary of the Interior violated the Boulder Canyon Project 


Act provisions requiring the delivery of water for permanent service? 


5. Whether the Secretary of the Interior violated the allocation of Colorado 
River water among the Lower Basin States established by the Boulder Canyon 


Project Act by ordering a blanket reduction of ten percent in all deliveries to 


Lower Basin users? | 


lated the Mexican Water Treaty? 


6. Whether the Secretary of the Interior's curtailment of water deliveries vio- 
| 
| 
| 
| 
| 
| 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


YUMA MESA IRRIGATION AND DRAINAGE DISTRICT, 
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} No. 20049 


STEWART L. UDALL, SECRETARY OF THE 
INTERIOR, 


Appellee 


Appeal From An Order Of The United States District Court 
For The District of Columbia | 


QUESTIONS PRESENTED 
TABLE OF CASES 


l. Facts as set forth in the Complaint 
2. Proceedings on Issuance of Preliminary Injunction . | 


3. Answer to Complaint by Appellee 
4. Proceedings on A 


CONSTITUTIONAL AMENDMENT, STATUTES, AND TREA 
PROVISIONS INVOLVED 


I. THE DISTRICT COURT, WHILE ASSUMING IT HAD JURIS- 
DICTION TO REVIEW THE SECRETARY'S ACTION, |IM- 
PROPERLY BASED ITS DETERMINATION UPON A RESO- 
LUTION OF CONTESTED ISSUES OF FACT CONTRARY TO 
THE ALLEGATIONS OF THE COMPLAINT AND PRELIM- 
INARY INJUNCTION OF RECORD WITHOUT ACCORDING 
APPELLANT AN EVIDENTIARY HEARING 


A. The District Court properly assumed that it has | 
jurisdiction to determine whether the Secretar 
ceeded his statutory authority or acted arbitrari 


in curtailing the deliveries of water to the District 
B. The court erred in dismissing the action based on 


‘Findings of Fact" contrary to the allegations of the 
complaint and material of record. ............. 

Il. ASSUMING THAT THE FACTS AS STATED IN THE COM- 

PLAINT AND SUSTAINED BY THE PRELIMINARY FIND- 
INGS OF RECORD ARE TRUE, THE COURT IMPROPERLY 
GRANTED THE MOTION TO DISMISS BECAUSE THE SEC - 
RETARY EXCEEDED HIS LAWFUL AUTHORITY ON A 
NUMBER OF DIFFERENT GROUNDS. 


The announcement of the curtailment by the Secretary 
without notice or hearing to Appellant, constituted 
illegal, arbitrary action depriving Appellant of its 


rights to the use of Colorado River water in violation 
of Section 5 of the Administrative Procedure Act and 


the Fifth Amendment to the Constitution 


The Appellee's order curtailing Appellant's consump- 
tive uses to permit the impounding of water upstream 
at Glen Canyon Dam (Lake Powell) for power purposes 
exceeds his lawful authority. 


The Secretary's order violates Section 5 of the Boulder 
Canyon Project Act requiring the delivery of water for 
‘permanent service' under its contract. 


The Secretary's order instituting an equal pro rata 
reduction for consumptive users in the Lower Basin is 
contrary to the mandate of Section 4(a) of the Project Act 


establishing priorities between users in Arizona and 
California. ......... 


E. The Secretary's order of May 16 is arbitrary in view of 
his failure to comply with the Mexican Water Treaty..... 


CONCLUSION 
APPENDIX A ........... : 
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Act of June 17, 1902, 32 Stat. 388 as amended, 
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Administrative Procedure Act, Section 5, 
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Boulder Canyon Project Act 
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Section 6, 43 U.S.C. 6l7e ; 25 

Section 8(a), 43 U.S.C. 617q(a) .... oretayé 26 

Section 13(b), 43 U.S.C. 6171(b). 3 . 26 

Section 13(c), 43 U.S.C. 6171(c). + 26 


Colorado River Storage Project Act, 
43 U.S.C. 620f ses 27 


Miscellaneous 


Colorado River Compact, H. Doc. No. 717, 
80th Cong., 2d Sess. P.A17 ...... cc eveeecee . 


Memorandum of Understanding as to Functions 
and Jurisdiction of Agencies of the United 
States in Relation to the Colorado and Tijuana 
Rivers and the Rio Grande below Fort Quitman 
Texas under Water Treaty Signed at Washing- 
ton, Febrary 3, 1944.......+6. 
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Mexican Water Treaty, Treaty Series 944, 
59 Stat. 1219; H. Doc. No. 717, 80th Cong., 
2d Sess., P. A831 
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Article 15E 


Scott, Collateral Estoppel By Judgment, 


56 Harv. 


U.S. Constitution, Fifth Amendment 


* Cases or authorities chiefly relied upon 
are marked by asterisks. 


JURISDICTIONAL STATEMENT 


The jurisdiction of the court below was invoked undér Title 11, Section 
521 of the D.C. Code (Supp. V, 1966); upon the ground that the matter in con- 
troversy exceeds $10,000, and arises under the laws, treaties and Constitution 
of the United States (28 U.S.C. §1331); and upon the groundjof diversity of citizen- 
ship (28 U.S.C. §1332).. The pleadings establishing the fictuaicdon are at JA 
1-2 (Complaint, paras. 2-4) and JA 355 (Answer, Fifth Defense, paras. 2-4). 
This court has jurisdiction of this appeal from the final Heataion of the district 


court by virtue of 28 U.S.C. §1291. 


STATEMENT OF THE CASE 


Nature of the Proceeding. Yuma Mesa Irrigation and Drainage District 
{hereinafter referred to as 'District''] is a political subdivision of the State of 
Arizona. It is located in the arid desert country of Southwestern Arizona and is 
totally dependent upon irrigation for its agricultural development. The sole 
source of irrigation water for the District is the Colorado River, the waters of 
which are under the administrative control of the Sieusiavy of the Interior pur- 
suant to a series of statutes, a treaty, and various agreements which constitute 
the "law of the river''. In May of 1964 the Secretary sae a ten percent re- 
duction and placed other restrictions upon the water Saiivelies to the District 
and all other agricultural users in the Lower Basin States of the Colorado. The 


District filed an action in the district court to enjoin the Secretary from the en- 


forcement of this order and for its review under the Administrative Procedure 


Act. The complaint alleged that the reduction in water deliveries jeopardized 
the existence and future of the citrus industry and other crops within the 
District and that it) was beyond the Secretary's authority because: (a) it was 
done without notice or hearing to the District; (b) was for the illegal purpose 
of curtailing consumptive uses of water to permit the generation of power; 

(c) was contrary to Sections 5 and 4(a) of the Boulder Canyon Project Act 
governing District's rights and any allocation of shortages of water; (d) was 
contrary to the Mexican Water Treaty; and (e) was arbitrary. On August 19, 
1964, after receiving affidavits and hearing witnesses, Judge William B. Jones 
entered a preliminary injunction against the Secretary based upon findings of 
facts and conclusions of law (JA 347-353). The Secretary answered the com- 
plaint on October 9, 1964 (JA 354-358), but on September 10, 1965,filed a motion 
to dismiss the complaint (JA 364). 

The motion to dismiss was argued before another judge of the district 
court, Judge Howard I. Corcoran, but no testimony or evidence was received. 
On December 17, 1965, Judge Corcoran dismissed the complaint based on findings 
of fact contrary to the allegations of the complaint and the findings made by Judge 
Jones after a full evidentiary hearing (JA 402-408). This order is reported at 


253 F. Supp. 909. |The District has appealed to this court. 


1. Facts as set forth in the Complaint 


The lands within the District are a part of the Yuma Mesa Division of 


the Gila Project which was originally authorized by Congress in 1937 and re- 


authorized in 1947 (61 Stat. 628). These lands are currently known as the Yuma 


Mesa Unit of the Gila Project. Water for the project is diverted from the 


Arizona end of the Imperial Dam (a diversion dam on the ciorads River) from 
which it is pumped at the Yuma Mesa Pumping Plant into a canal supplying the 
distribution laterals that serve the District. The water rights for lands in the 
District were initiated by appropriations, dating back to 1905, made by the 
Federal Government under Arizona Law pursuant to the Reclamation Act. BY 
(JA 2-3.) | 
On May 26, 1956, the District entered into a contract|with the United 


States for repayment of the costs of the distribution facilities which had been 


constructed by the Government. By this contract the United States bound itself 
| 


to deliver from storage in Lake Mead ''such quantities of water -.. aS may be 


ordered by the District and as may be reasonably required and beneficially used 
for the irrigation of not to exceed 25,000 irrigable acres" in the District. z} 
This contract is for permanent service, and from 1956 through early 1964 the 
Secretary delivered to the Dist rict the quantities of water requested by it (JA 4). 
| 
It is also subject, inter alia,to the provisions of the Boulder Canyon Project Act 
the Colorado River Compact, and the Mexican Water Treaty] (JA 3-4, 15-18.) 
On May 16, 1964, at a press conference in Las Vegas; without notice or 
hearing, the Secretary announced that he was ordering a ten percent reduction 


in water deliveries effective June 1, 1964, to all water user agencies in the Lower 
| 


a ——_—_ | 
1/ Act of June 17, 1902, 32 Stat. 388, as amended, 43 U.S.C. §371, et seq. 


2/ As of 1964, approximately 17,000 acres in the District weire under irri- 
gation. About 5,000 acres of this land had been leveled and developed by the 
United States after water became available in 1943. It was then opened to 
homesteading by veterans in 1945. (JA 3.) 
| 
| 
| 
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Basin of the Colorado River, including the District, to be implemented by the 
Bureau of Reclamation. On May 19, 1964, the Regional Director of the Bureau 
in a letter to the District advised that the water scheduled for diversion to the 


Appellant for the seven month period of June through December, 1964 (176, 000 


acre-feet) would be reduced by 17,600 acre-feet to 158, 400 acre-feet Sf 8 that 


in addition, this quantity would be reduced by amounts of water ordered by the 
District, but which, because of a change in the weather or other circumstances 
prior to delivery thereof, could not be used by the District. Subsequently, the 
Yuma Project Office of the Bureau, by letter of June 19, 1964, further informed 
the District that all drainage wells must be credited against the proposed water 
order and directed that the reduced water order for the remaining seven months 
of the year would be 163,280 acre-feet or 12,720 acre-feet less than requested 
by the District. (JA 4-5, 20-23.) 

The complaint alleged that this curtailment in water deliveries jeopardized 
the existence and future of the citrus industry and other crops within the District. 
It also asserted that the District was not wasting water because all water entering 
its completely lined closed irrigation distribution system ends up and is used at 
farm level. (JA 5-6.) 

The District also alleged that the curtailment of the District's irrigation 
uses ordered by the Secretary was without notice or hearing and was in fact for 
the purpose of storing water in the upstream Lake Mead and Lake Powell reser- 


voirs on the Colorado River for the generation of power, contrary to the statutes 


3/ An acre foot of water is enough to cover an acre of land one foot deep. 


Jabs 


controlling the Secretary in the operation of those reservoirs. (JA 6-9, 


24-42.) 


The complaint further alleged that users in California were using in 


excess of the 4,400,000 acre-feet specified in Section 4(a) of the Boulder 


Canyon Project Act, while users in Arizona were using well below the 
2,800,000 acre-feet therein allocated, so the Appellee's order reducing 
Appellant, an Arizona user, equally with California users, |violated the manda- 
tory language of the Project Act (JA 9). Furthermore, the complaint alleged 
that the Appellee had curtailed users in the United States without curtailing 


deliveries to Mexico in violation of the Mexican Water Treaty (JA 9-10). 


2. Proceedings on Issuance of Preliminary Injunction 


The case came before Judge William B. Jones on Appellant's motion 


for a preliminary injunction on August 12, 1964. = Judge Jones, after hearing 
testimony and considering the affidavits and briefs before him, granted a pre- 
liminary injunction (JA 347-353). He rejected the detailed contentions of the 
Secretary, challenging the jurisdiction of the court, and he|concluded: 

l. This court has jurisdiction to hear and determine 


plaintiff's motion for preliminary injunctidn. 


The plaintiff has made a strong showing that it is 
likely to prevail on the merits at the final hearing. 


A preliminary injunction pending final hearing in 
the action is necessary to prevent what otherwise 
might be irreparable injury to plaintiff's clrops. 

(JA 352.) 


4/ The motion with supporting affidavits was filed July 8, 1964 (See JA 45-79); 
Appellee made a detailed response with supporting affidavits on July 27, 1964 
(see JA 80-229) and Appellant replied on August 10, 1964 (See JA 230-235). 


Bice 


In so ruling, Judge Jones had before him a letter of July 16, 1964 by 
the Regional Director of the Bureau of Reclamation to the District after suit 
was filed wherein the Bureau stated that "additional water will be available 
for delivery to meet individual hardship cases if any develop". (JA 197-198. ) 
Based on the testimony and affidavits in the evidentiary hearing, Judge Jones 
found that due to the isize of the distribution canals and the time required to get 
water to the farms, it would not physically be possible to get water to the 
growing crops (which would have otherwise been there but for the Secretary's 


curtailment order) quickly enough to prevent irreparable harm. a aage Jones 


ruled: 


5/ Judge Jones' findings of fact, inter alia, were as follows: 


13. That the water demand for citrus and other crops grown upon 
the lands within the district is not a constant one but depends upon 
cropping patterns, soil, and weather conditions. 


14, That both a citrus crop and citrus orchards are sensitive to 
demands for water and under extreme weather conditions not uncommon 
in the area are subject to damage and crop loss within periods ranging 
from 24 to 48 hours without water. 


15. That the conveyance system of the plaintiff is not of uniform 
size and the district serves approximately 6,600 acres by lateral 16 to 
32 cubic feet per second in size. 


16. That by reason of the foregoing, a water cutback pursuant to 
the defendant's May 16, 1964 order might place the citrus orchards upon 
the Mesa in a condition of extreme peril. 


17. That by reason of the limitations above set forth, water cannot 
be made available on short notice to protect the crops from damage. 
(JA 350-351. ) 


It can be said of the government that "If you have an 
emergency, let us know, and we will put some water down 
your ditch."' Well the testimony here that I am! inclined 
to accept, which may have been Mr. Smith's, is that you 
can't get it down the ditch when somebody else up the ditch 
has to use it 41 hours or three days or something like that 
to get their water. (JA 345.) 6/ | 


Judge Jones further ruled that there was no showing of any wastage of water: 


...The government says they haven't been using it 


wisely, an therefore they have been wasting it. | 


I of course make no final findings on a preliminary 
injunction. I don't think the government has made a case on 
that, at least at this stage. (JA 344-345.) 7/ | 


In addition, based on the evidence before him, Judge | Jones also made 


certain findings of fact relating to other issues raised in the complaint: 
| 

7. Prior to the announcement, [of the curtailment], the 
users were afforded no notice of his action by publication in 
the Federal Register, nor a hearing. At the time of announcing 
the order, the Secretary admitted that there had been no com- 
pleted study of conservation practices on the individual projects 
in the Lower Basin and stated further that "there is an element 
of arbitrariness in the approach we have taken.! (JA 349.) 8/ 


6/ Testimony relating to this matter is at JA 263-295, 303-304. See also 
JA 47-72, 239, 253, 261-262, 346. 


7/ Testimony relating to this matter is at JA 263-295, 305, 316-317, 324-325. 


8/ This was based on the transcript of the remarks of the Secretary of the 
Interior in reply to a question by Governor Brown of California at the press 
conference in Las Vegas on May 16, 1964: | 


Governor Brown: ...The Secretary has made it very clear 
this ten percent reduction, but there is one thing, Mr. Secretary, 
that we would like very much to have in California. 


foonote continued 
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21. Due to the low water levels at Lake Powell and Lake 
Mead on May ll, 1964, the defendant closed the gates at Glen 
Canyon Dam in order to bring Lake Powell to minimum operation 
level. On May 16, 1964, the defendant announced the ten percent 
reduction to Lower Basin users in order to replenish the waters 
in Lake Mead. (JA 352.) 9/ 


3. Answer to Complaint by Appellee. 

The Appellee answered the complaint on October 9, 1964 (JA 354-358). 
The answer posed ajnumber of issues of fact: (1) whether the District was 
wasting water and whether the Secretary's curtailment order could result in 
damage to the citrus industry and other crops in the District (JA 356; see JA 
46); (2) whether the Secretary had conceded that he did not undertake even an 
ex parte investigation of the water using practices of the District before issuing 
his order (JA 356; see JA 6); and (3) whether the purpose of the Secretary's 


order curtailing consumptive uses of water for irrigation was to permit him to 


footnote 8/ continued: 


We would like to have you make a study of the conservation 
practices immediately so that in the future if it becomes neces- 
sary to cut down that it wouldn't be based upon an arbitrary order 
but would be based upon a factual situation. 


Would that be possible? 


SECRETARY UDALL: Governor, I think this is a very good 
point and I think that we should carry it out and I know Mr. West 
and his people are going to have to do a lot of work and they are 
going to have to have a lot of inquiry into a lot of practices and 
problems that are commén in the Basins, and I think there is an 
element of arbitrariness in the approach that we have taken perhaps, 
but in terms of carrying something out our choices are limited at 
this time. (JA 46.) 


9/ Testimony relating to this issue is at JA 237-238, 241-243, 313-315. 


rere 


store water at the upstream Lake Mead and Lake Powell reservoirs for the 


generation of power (JA 356-357; see JA 6-9). Each of thes¢ issues of fact 


posed by Appellee's answer had been preliminarily resolved icontrary to 
| 


| 
Appellee by Judge Jones after hearing testimony, on granting the District's 
motion for a preliminary injunction. (See supra, pp. 7-8.) 


4. Proceedings on Appellee's Motion to Dismiss. 


Eleven months after filing the answer to the complaint, the Secretary 


10/ 


filed a motion to dismiss the complaint on September 10, 1966 (JA 364). 
The grounds set forth in the motion to dismiss were identical for the most 


part to those asserted by the Secretary before Judge Jones in opposition to 
| 


the District's earlier motion for preliminary injunction. 
| 


Without hearing testimony or receiving affidavits, the motion to dis- 


miss the complaint was granted by Judge Corcoran in an order filed December 
| 


17, 1965, based on "Findings of Fact and Conclusions of Law" (JA 402-409). 


These findings and conclusions finally resolved all of the issues of fact posed 
by the answer to the complaint against the District, contrary to the allegations 


of the complaint, and contrary to the express findings by Judge Jones in issuing 


10/ On September 1, 1965, the District, acting pursuant to the District 
Court rules, had filed a Certificate of Readiness to place the matter 

on the trial calendar (JA 362). The Secretary filed an objection to the 
Certificate of Readiness at the same time he filed his motion. (JA 363.) 


11/ 


a preliminary injunction based on testimony and affidavits. — 


11/ Judge Corcoran's "Findings of Fact and Conclusions of Law" relating 


to the issues whether the Secretary's curtailment order could result in 
damage to the crops in the District, or whether the District was wasting 
water, provided as follows: 


6. On July 16, 1964, the Regional Director of the Bureau 
of Reclamation informed the President of the plaintiff organi- 
zation that it was not the intention of the Bureau of Reclamation 


that the reduction in diversions be applied in such a2 manner as 
to result in the impairment of crop yield to any individual, and 
that additional water will be available for delivery to meet indi- 
vidual hardship cases if any develop. (JA 406.) 
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4. The action of the Secretary of the Interior in reducing by 
ten percent the amount of water which the plaintiff might order 
during the balance of 1964, and at the same time providing that 
additional water would be available to meet such individual hard- 
ship cases as might develop, was not a violation of the defendant's 
obligation to the plaintiff under the contract of May 26, 1956. 

(JA 407.) 


With respect to the issues whether the purpose of the Secretary's order was 
to store water for power production at the upstream reservoirs and whether 
it was arbitrarily issued without a hearing, Judge Corcoran's findings and 
conclusions provided: 


4. On May 16, 1964, at a press conference in Las Vegas, 
Nevada, the defendant announced that as a result of unusually low 
spring runoffs for the second consecutive year, deliveries of water 
stored in Lake Mead for. the remainder of calendar year 1964 to those 
individuals and organizations having the right by contract to divert 
such water would be reduced by ten percent. ... (JA 405.) 


* * % % 


5. The action of the Secretary of the Interior in reducing by 
ten percent the amount of water which the plaintiff might order during 
the balance lof 1964 was within his statutory authority; the statute 
conferring upon him the authority is constitutional, and the Secretary 
of the Interior exercised this authority in a constitutional manner. 
(JA 407-408. ) 


Before Judge Corcoran the Secretary asserted that the case was 


moot because the Secretary's curtailment order of May 16, 1964 was fora 


seven month period to expire at the end of December 1964. With respect to 


this matter counsel for the District at the oral argument before Judge Corcoran 
| 
on November 5, 1965, noted the statement in the Government's brief that "at 


the present time in the Colorado River Basin there is a sévere shortage of 


| 
water,'' and then asked: 


Does the Government now contend that the plaintiff is wasting 
water and making an unreasonable use of water. (JA 369.) 12/ 


eee 


12/ Counsel for District further stated: 


At page 24 [of its motion to dismiss], it is quite clear that 
the Government does intend to proceed with what they calla 
water conservation program affecting the plaintiff in this area. 

| 

The whole controversy in this case came about because the 
Government said we were wasting water in our irrigation District 
there, and the plaintiff contended that we we ren't wasting water, 
that we were using water reasonably and efficiently. Now, that 
was the heart of this case. Were we wasting water or were we 
making the use of water to which we were entitled under our water 
delivery contract which calls for permanent service from the 
United States? 

At the time of the preliminary hearing, Judge Jones heard 
evidence of fact on the case and he determined at that time, at 
least for purposes of the preliminary injunction, that the evidence 
did not establish that we were wasting water and for that reason, 
he entereda preliminary injunction. 


We say that unless the Government will state now at this point 
that they don't contend that the Yuma Mesa Irrigation District is 
wasting water in their irrigation function, if they will make that ad- 
mission that they are not at this moment proceeding! with some sort 
of the similar type of conservation program that was embodied in 
the May 16 order, then the case is not moot. (JA 369-370. ) 

| 


footnote continued 
ootnote continued 
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Judge Corcoran apparently believed that the case was not moot because his 
Spee eh as ‘ 13/ 
order dismissing the action was based on the merits of the case. — 


On February 8, 1966, the District duly filed notice of appeal from 


Judge Corcoran's decision. (JA 410.) 


footnote 12/ continued: 


This was based on the ruling by this Court that the expiration of an order 
which evidences a continuing intent does not remove the substance of the 
cause of action. Fox v. Ickes, 78 U.S. App. D.C. 84, 137 F.2d 30, 32 
(D.C. Cir. 1943), cert. denied, 320 U.S. 792. 


In reply, counsel for the Secretary stated: 


The plaintiff has said that he wants a commitment from 
the Secretary that he agrees that their water usages are 
not wasteful. Well, of course, such a commitment can't 
be given. ... (JA 399.) 


13/ When a case is dismissed as moot the judgment is not upon the merits 
and has no rs judicata effect as to future proceedings. Similarly, when 
mootness is established on appeal, the ''established practice" is to dispose 
of the case, not merely the appellate proceedings which brought it there, 
and, to do so, "to reverse the judgment below with directions to dismiss 
the bill, complaint, or petition.'' Brownlow v. Schwartz, 261 U.S. 216, 

218 (1923); United States v. Anchor Coal Co., 279 U.S. 812 (1929); United 
States v. Munsingwear, Inc., 340 U.S. 36 (1950); McKay v. Clackamas 
County, 349 U.S. 909 (1955); Garcia v. Landon, 348 U.S. 866 (1954); Bryan 
v. Austin, 354 U.S. 933 (1957); see Scott, Collateral Estoppel by Judgment, 
56 Harv. L. Rev. 1, 16. Thus, Judge Corcoran’by his action, clearly could 
not have considered the case moot. 


CONSTITUTIONAL AMENDMENT, STATUTES, AND |TREATY 
PROVISIONS INVOLVED | 


The statutes, treaty and provision of the Constitution involved are 


set forth in Appendix A. 


STATEMENT OF POINTS 


1. The District Court properly assumed that it has jurisdiction 


to determine whether the Secretary exceeded his statutory authority or 


acted arbitrarily in curtailing the deliveries of water to the District. 


2. The Court erred in dismissing the action based on| "Findings 


of Fact" contrary to the allegations of the complaint and material of record. 


3. The announcement of the curtailment by the Secretary without 


notice or hearing to Appellant, constituted illegal, arbitrary action depriving 
Appellant of its rights to the use of Colorado River water in @istiod of Sec- 
tion 5 of the Administrative Procedure Act and the Fifth Amendment to the 
Constitution. | 


4. The Appellant's order curtailing Appellant's consumptive uses 
| 


to permit the impounding of water upstream at Glen Canyon Dam (Lake 


Powell) for power purposes exceeds his lawful authority. | 


| 
5. The Secretary's order violates Section.5 of the Boulder Canyon 


Project Act requiring the delivery of water for 'permanent service' under 


irrigation contracts. 


6. The Secretary's order instituting an equal pro rata reduction 
for consumptive users in the Lower Basin is contrary to the mandate of 
Section 4(a) of the Project Act establishing priorities between users in 


Arizona and California. 


7. The Secretary's order of May 16 is arbitrary in view of his 


failure to comply with the Mexican Water Treaty. 


SUMMARY OF THE ARGUMENT 

It is quite clear that the District Court has jurisdiction to review 
actions of the Secretary of the Interior which are arbitrary, capricious or 
otherwise beyond his statutory authority. This basic principle is established 
by a long line of decisions both in this Court and the Supreme Court. In this 
case, the Appellant contends that the Secretary's order reducing water deliver- 
ies to it was beyond his statutory authority. The complaint alleged facts which 
if accepted, would establish that this order was unlawful and thus within the 
power of the Court to set aside. 

It is also beyond dispute that for the purpose of a motion to dismiss, all. 
the well pleaded facts in the complaint must be accepted as true, and herein 
lies the basic error in the District Court's action. In granting the motion to 
dismiss, the District Court based its order on a finding that additional water 


would be made available to meet individual hardship cases so there was no 


violation of the Secretary's obligation to deliver water. This finding is contrary 


to the allegations of the complaint that the curtailment would reduce the amount 


of water available to the District below that necessary for existing citrus and 


pars 


other crops, thus causing irreparable harm to the District's |water users. 
It is also squarely contrary to the findings of Judge Jones, made after a full 
| 


evidentiary hearing on the District's motion for a preliminary injunction, that it 


would be impossible to get additional water to the farmers (which would have 
| 


been available but for the curtailment) in time to prevent any irreparable loss 
| 
of crops. It was improper for the Court to ignore thse allegations and earlier 


| 

findings in passing on the motion to dismiss, and for this reason alone, the 
case should be remanded. | 

Assuming the facts set out in the complaint and sustained by the findings 
on the motion for a preliminary injunction, the Secretary agllneaes his lawful 
authority in a number of ways. First, the order was issued without notice or 
hearing and without even an ex parte investigation into the water use practices 
and policies of the various districts affected by it. The water rights of the 


Appellant are property rights, either acquired under Federal law or under the 


laws of the State of Arizona. The source of the right is unimportant. What is 


| 
important is the well established principle that property cannot be taken arbi- 


trarily and without the notice and hearing required by the Fifth Amendment and 


| 
in accordance with the Administrative Procedure Act. 


| 
Second, the Boulder Canyon Project Act which established the priorities 

of use of Colorado River water, expressly subordinates power generation to 

consumptive uses for irrigation and domestic purposes, as does also the Colo- 


rado River Compact and the Colorado River Storage Project Act. The facts 
| 


alleged in the complaint and found by the District Court in its order issuing the 


275° 2 


preliminary injunction make it clear that the Secretary of the Interior curtailed 


irrigation and domestic uses in order to accumulate water at the upstream Glen 
Canyon Dam for power generation. 

Third, Section 5 of the Boulder Canyon Project Act expressly requires 
that the contracts respecting water for irrigation and domestic purposes shall 
be for permanent service. This provision represents a judicially enforceable 
limit on the authority of the Secretary. In the present case, the curtailment 
of deliveries which are reasonably required by the District's.water users and 
which are not being wasted constitutes a direct violation of this mandate. 

Fourth, the Boulder Canyon Project Act, as construed by the Supreme 
Court in Arizona v. |California, allocated a portion of the mainstream waters 
of the Colorado among Arizona, California, and Nevada in specific amounts. 
California is currently receiving water substantially in'excess of her 4, 400, 000 
acre-feet, but Arizona has never used the 2, 800,000 acre-feet to which she is 
entitled. In times of shortage, no State is to receive in excess of its entitle- 
ment. However, on the basis of an alleged water shortage, the Secretary re- 
duced all users in all three States by 10 percent. To the contrary, the law requires 
that whatever reduction may be necessary be imposed first upon the State over 
its entitlements, not upon all users without regard to their State. 

Fifth, the water treaty between the United States and Mexico requires 
that in times of shortage, deliveries to Mexico shall be reduced in proportion 
to the reduction of consumptive uses in the United States. In spite of this 


limitation, the Secretary reduced United States users alone, at a time when 
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Mexico was receiving substantially more water than is called for in the 


Treaty or ordered by Mexico. 


ARGUMENT 


I, THE DISTRICT COURT, WHILE ASSUMING IT HAD JURISDICTION TO 
REVIEW THE SECRETARY'S ACTION, IMPROPERLY BASED ITS DETER- 
MINATION UPON A RESOLUTION OF CONTESTED ISSUES OF FACT CON- 
TRARY TO THE ALLEGATIONS OF THE COMPLAINT AND PRELIMINARY 
INJUNCTION OF RECORD WITHOUT ACCORDING APPELLANT AN EVI- 
DENTIARY HEARING. 


A. The District Court properly assumed that it has Rapisdictee to deter- 
mine whether the Secretary exceeded his statutory doses or acted 
arbitrarily in curtailing the deliveries of water to the District. 

While the decision of the court below does not state |jso expressly, it 
clearly appears based on the premise that the District Court does have juris- 
diction to determine whether the Secretary exceeded his statutory or consti- 
tutional authority or acted arbitrarily in curtailing deliveries of water to the 
District. ''Conclusions of Law'' Nos. 2 through 5 all deal specifically with 
determinations as to whether the Secretary exceeded his statutory or consti- 
tutional authority.(JA 407-408.) Only after first concluding on the merits that 
the Secretary was acting lawfully did the court below then reach the ultimate 
conclusion stated in Conclusion No. 6 to the effect that the Secretary's action 


in curtailing deliveries to the District ''was the action of the sovereign, and, 


| 
the sovereign not having consented thereto, may not be enjdined, or otherwise 


made the subject of any court proceedings. Larson v. Domestic and Foreign 


Corp., 337 U.S. 682.'' (JA 408.) As this court has made clear in its en banc 


decision in West Coast Exploration Co. v. McKay, 93 U.S} App. D.C. 307 
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213 F.2d 582 (D.C. Cir. 1954), cert. denied, 347 U.S. 989, the Larson case 
is not a jurisdictional bar to a suit to compel the Secretary of the Interior to 
comply with a statutory duty, but would apply only if, after review on the 

merits, a determination is made that the Secretary acted within his statutory 


authority, not in excess of such authority. This court's interpretation in the 


West Coast Exploration Co. case makes it clear that if the facts in the Larson 


case had supported a charge of administrative action in excess of statutory 
authority, rather than action within such authority, the defense of sovereign 
14/ 
immunity would have been unavailable. — 
In the present case, the Appellant contends that the action of the Sec- 
retary in ordering a reduction in water deliveries was clearly ultra vires in 
that it exceeded the limitations on his authority in the Boulder Canyon Project 


Act specified by the Supreme Court in Arizona v. California, as well as other 


statutory, treaty, and constitutional limitations. 


B. The court erred in dismissing the action based on "Findings of Fact" 
contrary to the allegations of the complaint and material of record. 


The court, in granting the motion to dismiss, entered ''Findings of 
Fact" on disputed factual matters contrary to the allegations of the complaint 
and the express findings to the contrary by Judge Jones (after hearing testi- 
mony) in issuing a preliminary injunction. 
14/ Subsequent decisions of the Supreme Court have reaffirmed the principle 
that unlawful acts of the Secretary may be set aside upon judicial review. See 
e.g. Arizona v. California, 373 U.S. 546, .584-85 (1963); Boesche v. Udall, 


373 U.S. 472 (1963); Best v. Humboldt Placer Mining Co., 371 U.S. 334 (1963); 
Ickes v. Fox, 300 U.S. 82, 96-97 (1937). 


A key factual issue is whether the Secretary's order curtailing de- 


liveries of water to the District would cause irreparable harm to the citrus 
crops in the District. The allegations of the complaint in this regard by the 
District that it is not wasting any water and that the amounts previously used 
are necessary for growing existing citrus and other crops (ba 46), were ex- 
pressly affirmed by Judge Jones in his "Findings of Fact" based on testimony 
for both parties as well as the affidavits on file, despite the self-serving con- 
tentions of the Secretary, expressed in the letter of the Regional Director of 
the Bureau of Reclamation of July 16, 1964 after the suit was filed. Contrary 
to the statement of that letter, Judge Jones found that due tg the irrigation pro- 
cedures, the size of the District's canals, and the timing of the need for water, 
it would be impossible to get additional water to the farmers (which would have 
been there, but for the curtailment) in time to prevent any irreparable loss of 
| 
/ 


1 
crops. (See supra, pp. 6-7; JA 345, 350-353.) 22 These findings were amply 


supported by the testimony and affidavits before Judge Jones. (See footnotes 


6, 7, pp. 7, supra.) | 


15/ As noted above, Judge Jones ruled: 


It can be said of the government that "If you have an emergency, let 
us know, and we will put some water down your ditch. af Well, the testi- 
mony here that I am inclined to accept, which may have been Mr. Smith's, 
is that you can't get it down the ditch when somebody up the ditch has to 
use it for 41 hours or three days or something like that |to get their water. 
(JA 345.) | 
ee ee | 
The government says they [the District] haven't been using it wisely, 


and therefore they have been wasting it. 
| 
| 


don't think the government has made a case on that, at least at this stage. 


I, of course, make no final findings on a phat, a Le injunction. I 
(JA 344-345.) 
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Despite this, Judge Corcoran, without any testimony or affidavits, 
resolved the disputed factual issues contrary to the District in granting 
Appellee's motion to dismiss. In finding of Fact No. 6, Judge Corcoran set 
forth the allegations of the July 16, 1964 letter (JA 359-361) from which he 
concluded that additional water could be made available to meet individual 


hardship cases within the District so that there was no violation of Appellee's 


obligation to the Appellant to deliver water (Conclusion No. 4). (JA 406, 407.) 


Furthermore, two other factual disputes were apparently resolved by 
Judge Corcoran on the motion to dismiss contrary to the allegations of the 
complaint and express findings of Judge Jones. Based on the testimony and 
affidavits before him at the hearing on preliminary injunction, Judge Jones 
confirmed in findings of fact the allegations of the complaint to the effect that 
the Secretary's order had been given without notice or hearing to the District, 
without any completed study of conservation practices in the Lower Basin 
(Finding No. 7, JA 349), and the allegations that the curtailment order was 
directly related to! the closing of the gates upstream at Glen Canyon Dam to 
bring up the level of Lake Powell for the purpose of generating power (Finding 
No. 21, JA 352). While Judge Corcoran's findings and conclusions are not 
clear on these issues, they might be construed as ruling that the purpose of 
the irrigation curtailment order was not related to power production at the 


Lake Mead and Lake Powell reservoirs (see Conclusion 2, JA 407), andasa 


= 20s 


rejection of the allegations related to lack of notice and hearing when he 


| 
concluded that the Secretary's curtailment order was within/his statutory 
| 


mW 


authority and "exercised... in a constitutional manner.'' (Conclusion 5, 


JA 407-408. ) | 
| 
It was clearly improper for the District Court on a motion to dismiss 
to resolve genuine issues of fact posed by the complaint contrary to the 


Appellant. = Farrall v. District of Columbia Amateur Ath. Union, 80 U.S. 
FT EEA I oe AR ha 

| 

App. D.C. 396, 153 F..2d 647 (1946). Having been deprivedjof any semblance 


of a hearing before the Department prior to curtailment of its water require- 
| 


| 
ments, the District cannot be judicially deprived of the opportunity to show that 


the Secretary's order would result in irreparable loss to the growing crops and was 
thus in violation of his obligation to deliver water in the District; was without 4 

| 
hearing; and was for the purpose of power production at the upstream reservoirs. 


Ickes v. Fox, 300 U.S. 82, 96-97 (1937); Fox v. Ickes, 137 F.2d 30 (D.C. Cir. 


| 
1943), cert. denied, 320 U.S. 792; First National Bank of Smithfield v. Saxon, 
352 F.2d 267, 271-72 (4th Cir. 1965). 


16/ The Appellee below expressly conceded in its motion to dismiss that: 
| 
"In considering this motion to dismiss the court must, of 
course, assume the truth of all material and well pleaded alle- 


‘Bi 


gations of fact in the complaint. ... | 


| 
| 
| 
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| 
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II. ASSUMING THAT THE FACTS AS STATED IN THE COMPLAINT AND 
SUSTAINED BY THE PRELIMINARY FINDINGS OF RECORD ARE TRUE, 
THE COURT IMPROPERLY GRANTED THE MOTION TO DISMISS BECAUSE 
THE SECRETARY EXCEEDED HIS LAWFUL AUTHORITY ON A NUMBER 
OF DIFFERENT GROUNDS. 


A. The announcement of the curtailment by the Secretary without notice 
or hearing to Appellant, constituted illegal, arbitrary action depriving 


Appellant of its rights to the use of Colorado River water in violation 
of Section 5 of the Administrative Procedure Act and the Fifth Amend- 


ment to the Constitution. 

Prior to his oral announcement at a press conference in Las Vegas on 
May 16, 1964 of his mandatory ten percent reduction on consumptive use water 
deliveries, the Secretary accorded the District no notice of the order or oppor- 
tunity for a hearing. Further, the Secretary admitted that the order was issued 
without even an ex parte investigation by his Department of the respective water 
using practices and policies in the various projects in the Lower Basin. The 


following colloquy with Governor Brown of California makes this clear: 


" GOVERNOR BROWN: ... The Secretary has made it very 
clear this ten percent reduction, but there is one thing, Mr. 
Secretary, that we would like very much to have in California. 


"We would like to have you make a study of the conservation 
practices immediately so that in the future if it becomes neces- 
sary to cut down that it wouldn't be based upon an arbitrary 
order but would be based upon a factual situation. 


"Would that be possible ? 


"SECRETARY UDALL: Governor, I think this is a very good 
point and I think that we should carry it out and I know Mr. West 
and his people [Bureau of Reclamation employees] are going to 
have to do a lot of work and they are going to have to have a lot 
of inquiry into a lot of practices and problems that are common 
in the Basins, and I think there is an element of arbitrariness in 
the approach that we have taken perhaps, but in terms of carrying 
something out our choices are limited at this time." (JA 46.) 
(Emphasis added. ) 


The Secretary does not deny and there is no dispute that his order 
making a 10 percent reduction to all water users in the Lower Basin, including 
| 
the District, was made without the notice and hearing required by the cases or 


by Section 5 of the Administrative Procedure Act governing agency adjudications. 


At the outset it is clear that the water rights held|by the District and 


its landowners are a valuable property right. The water rights conveyed or 


recognized by the contracts under §5 of the Boulder Canyon Project Act are 


clearly valuable property rights upon which the irrigated economy of the Appell- 
17/ 


ant District is vitally dependent. —— 


The law is quite clear that the Secretary may not deprive the holder of 
| 


valuable property rights without notice and a hearing. The Supreme Court, 
speaking of the analogous situation of claimants under the Mining Law, has held 


them entitled to notice and an administrative hearing within the Department prior 
| 

. 

to cancellation of their claims, even though they had not acquired a title to the 


lands from the Government: | 


17/ Lynch v. United States, 292 U.S. 571, 579 (1934). In the case of Ickes 

v. Fox, 300 U.S. 82, 94-5 (1937), the Supreme Court held that under the Recla- 
mation Act, the landowners in reclamation projects acquire ‘a vested right to 
the perpetual use of the waters as appurtenant to their lands.'' In Arizona v. 
California, 373 U.S. 546, 583-585 (1963), the Court cited Ickes v. Fox as 
affording judicial review of the express limitations set by Congress upon the 
Secretary in the Boulder Canyon Project Act, including: 


| 
...In the construction, operation, and management of the works, 
the Secretary is subject to the provisions of the réclamation law. ... 


... The Secretary is directed to make water contracts for irriga- 
tion and domestic uses only for "permanent service." §5. ... 


There is no need to have to determine whether the District's contract embraces 
a water right to Colorado River waters under Federal law or State law. Under 
either, it is clearly a valuable property right entitled to protection within the 

meaning of the Fifth Amendment. -23- | 


"Of course, the land department has no power to strike 

down any claim arbitrarily, but so long as the legal title 

remains in the Government it does have power after proper 

notice and upon adequate hearing, to determine whether 

the claim is valid and, if it be found invalid to declare it null 

and void.'' [citation omitted. ].... 

"Due process in such case implies notice and a hearing."' 

Best v. Humboldt Placer Mining Co., 371 U.S. 334, 337-338 

(1963). 18/ 

Appellant's rights to the consumptive use of Colorado River waters previously 
recognized for many years by the Appellee and his predecessors are certainly 
of equal if not greater stature than unpatented mining claims. 

A similar conclusion follows under Section 5 of the Administrative 
Procedure Act, 5 U.S.C. § 1004, and the Fifth Amendment to the Constitution. 
In Wong Yang Sungiv. McGrath, 339 U.S. 33 (1950), the Supreme Court held that 
Section 5 of the APA was applicable in situations where the due process clause 
of the Fifth Amendment required a hearing: 

..- The constitutional requirement of procedural due process 

of law derives from the same source as Congress' power to 

legislate and, where applicable, permeates évery valid enact- 

ment of that body. ...(339 U.S. at 49.) 

The Department of:Interior has recognized the validity of these principles in 
ruling that a hearing under the APA is required before the cancellation of an 


individual's location of an unpatented mining claim on the public domain under 


the Mining Laws. United States v. O'Leary, 631.D. 341 (1956). Furthermore, 


18/ Cited with approval in Arizona v. California, 373 U.S. 546, 585, fn. 86 
(1963). 


it has long been established that the Department cannot cancel a desert land 
entry without affording the entryman a hearing. See e.g. Johnnie E. Whitted, 
—————eES—=E_E—eer 


611.D. 172, 173 (1953), and cases cited. By the same prindiples, the Secre- 


| 
tary may not arbitrarily curtail Appellant's established consumptive water 


| 
uses without notice and a hearing. | 
| 


B. The Appellee's order curtailing Appellant's consumptive uses 
to permit the impounding of water upstream at Glen Canyon 
Dam (Lake Powel) for power purposes exceeds his meee 
authority. 
In ordering the curtailment of water deliveries to Appellant.District, 
the Secretary exceeded the limits of his lawful authority, in|that the reason 
for the reduction was to facilitate the impounding of water at Glen Canyon Dam 
in order to provide for the generation of electric power. Such impounding of 
water for power generation to be accomplished in part by a curtailment of de- 
liveries of water for irrigation and domestic purposes, directly contravenes 
express Congressional provisions as confirmed by the Supreme Court to the 
effect that the Colorado River water may not be used for power to the detri- 
ment of irrigation uses. 
The Boulder Canyon Project Act, which controls the Appellee's ac- 
tivities in this case, provides that irrigation and domestic uses take precedence 
over power: 
That the dam and reservoir provided for by section 617 of this 
title [Hoover Dam] shall be used: First, for river regu- 
lation, improvement and navigation, and flood control; 
second, for irrigation and domestic uses and satisfaction 
of present perfected rights in pursuance of Article VIII of 
the Colorado River Compact; and third, for power. ... 


(§6, 43 U.S.C. §6l17e.) 
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Sections 8(a), 13(b) and 13(c) of the Project Act (43 U.S.C. §§617(a), 617 l(b), 
617 1(c) further expressly subject the Secretary in the management and opera- 
tion of the project to the Colorado River Compact. The Colorado River Com- 
pact expressly provides in Article IV(b): 
(b) ...water of the Colorado River System may be im- 

pounded and used for the generation of electrical power, 

but such impounding and use shall be subservient to the 

use and consumption of such water for agricultural and 


domestic purposes and shall not interfere with or prevent 
use for such dominant purposes. (3A 73,76.) 


These provisions were expressly referred to by the Supreme Court as among 


statutory limitations upon the Secretary's authority, which could be judicially 
19/ 


enforced. Arizona iv. California, 373 U.S. 546, 584-5 (1963). 


19/ The Court said: 


And, as the Master pointed out, Congress set up other standards 
and placed other significant limitations upon the Secretary's 
power to distribute the stored waters. It specifically set out in 
order the purposes for which the Secretary must use the dam and 
the reservoir: 


"First, for river navigation, improvement of navigation, 
and flood control; second for irrigation and domestic uses and 
satisfaction of present perfected rights in pursuance of Article 
VII of said Colorado River Compact; and third, for power." §6. 


The Act further requires the Secretary to make revenue provisions 

in his contracts adequate to ensure the recovery of the expenses of 
construction, operation, and maintenance of the dam and other 

works within 50 years after their construction. §4(b). The Secretary 
is directed!to make water contracts for irrigation and domestic use 
only for "permanent service.'' §5. He and his permittees, licensees, 
and contractees are subject to the Colorado River Compact, §8(a), and 
therefore can do nothing to upset or encroach upon the Compact's allo- 
cation of Colorado River water between the Upper and Lower Basins. 
---And, ofcourse, all the powers granted by the Act are exercised by 
the Secretary and his well-established executive department, responsi- 
ble to Congress and the President and subject to judicial review. [Foot- 
note omitted. J - 26 


These provisions were incorporated by Congress jin the Colorado 


River Storage Project Act, 43 U.S.C. § 620 f, authorizing |construction and 


operation of Glen Canyon Dam as follows: | 


The hydroelectric powerplants and transmi¢sion lines 
authorized by this chapter to be constructed, operated, and 
maintained by the Secretary shall be operated in conjunction 
with other Federal powerplants, present and potential, so as 
to produce the greatest practicable amount of Power and en- 
ergy ...but in the exercise of the authority hereb ranted 

he shall not affect or interfere with the operation of the pro- 
visions of the Colorado River Gompact. ... the |Boulder Canyon 
Project Act... and any contract lawfully entered into under 
said Compacts and Acts. Subject to the provisions of the 
Colorado River Compact, neither the impounding nor the use 
of water for the generation of power and energy at the plants 

of the Colorado River storage project shall pre¢lude or im- 


pair the appropriation of water for domestic or |agricultural 
purposes pursuant to applicable State law. (Exiphasis added. ) 


It is clear that the Secretary's order reducing deliveries to Lower 


Basin water users resulted from his decision to close the gates at the upstream 
Glen Canyon Dam (Lake Powell) to accumulate water there for the production 
of power. The Séquence of events is set forth in the complaint as elucidated by 
various press releases issued by the Department incorporated therein (JA 24- 


42). 20/ Fudge Jones in addition heard testimony and expressly so found in 


| 

issuing the preliminar injunction: 
y 

| 


——__ -_-—— es 


20/ For example, the Appellee's official press release of May ll, 1964 
(Exhibit F to Complaint, pp. 1, JA 3l), makes it clear that his subsequent 
order of May 16 in Las Vegas reducing consumptive use deliveries to Lower 
Basin users came as a result of his decision, then made, to/close the gates 
at Glen Canyon Dam to store water for power purposes. 


This press release also shows that there was over 18,000, 000 acre-feet 
in storage in the Colorado River reservoirs, which would supply the existing 
consumptive use water requirements in the Basin without curtailment for more 
than four years. 

a Jy ee 


21. Due to the low water levels at Lake Powell and Lake 
Mead on May llth, 1964, the defendant closed the gates at 
Glen Canyon Dam in order to bring Lake Powell to minimum 
operation level. On May 16, 1964, the defendant announced 
the 10 percent reduction to Lower Basin users in order to re- 
plenish the waters in Lake Mead. (JA 352.) 


Since the Secretary's order imposing a ''water storage" curtailment 
on Lower Basin users resulted from his decision of May ll, 1964 to close the 
gates of Glen Canyon to impound water for power purposes, the order is patently 


illegal as beyond the express limitations on his authority set by Congress. 


C. The Secretary's order violates Section 5 of the Boulder Canyon 
Project Act requiring the delivery of water for ‘permanent service! 


under its contract. 


As noted by the Supreme Court in Arizona v. California, 373 U.S. 546, 


585 (1963), supra, ‘note 19p. 26, the mandate of Section 5 of the Boulder Canyon 
Project Act, 43 U.S.C. § 617d that "contracts respecting water for irrigation 
and domestic uses shall be for permanent service, ''presents a judically enforce- 
able limit to the authority of the Secretary. In the present case the Secretary's 
curtailment of deliveries to the Appellant which are reasonably required for the 
beneficial use for irrigation of lands within the District, constitutes a direct 
violation of the statutory mandate requiring permanent service. 

The matter is of extreme importance to the District. Due to the nature 
of its irrigation distribution system, there is no wastage or unnecessary loss of 
water from the point of receipt from the Government to delivery to the farms, 
where the most modern and efficient irrigation practices are employed. Thus, 
the arbitrary curtailment by Appellee of waters previously received by the Dis- 


trict results in inadequate water for the growing crops, the bulk of which are 
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citrus trees. The shortage of water required for such crops when needed can 


result in serious damage to the trees which would take a long time to repair. 


(See JA 263-295; 47-72.) 


D. The Secretary's order instituting an equal pro rata reduction for 


consumptive users in the Lower Basin is contrary/|to the mandate 
of Section 4(a) of the Project Act establishing priorities between 
| 


users in Arizona and California. 


| 
If, as the Secretary appears to assert, there is a shortage of water 


available for satisfaction of consumptive uses in the Lower) Basin, then his 
| 

order imposing an equal pro rata reduction upon all users therein violates the 
| 


standards set by Congress in the Project Act for the allocation of available 
| 


waters between users in California and Arizona. As held in Arizona v. Cali- 


fornia, 373 U.S. 546, 583 (1963); 


...[The Secretary's power] is limited and channeled by standards 
in the Project Act. In particular, the Secretary is bound to observe 
the Act's limitation of 4,400,000 acre-feet on California's consump- 
tive uses out of the first 7,500,000 acre-feet of mainstream water. 
This necessarily leaves the remaining 3,100,000 acre-feet for the 
use of Arizona and Nevada, since they are the only other States with 
access to the main Colorado River. Nevada consistently took the 
position, accepted by the other States throughout the debates, that 
her conceivable needs would not exceed 300,000 a¢re-feet, which, 
of course, left 2,800,000 acre-feet for Arizona's use. 


: | 
The court's decree provides: 
| 


If insufficient mainstream water is available for release, as 
determined by the Secretary of the Interior, to satisfy annual con- 
sumptive use of 7,500,000 acre-feet in the aforesaid three states, 
then ... in no event shall more than 4, 400, 000 acre-feet be appor- 
tioned for use in California including all present perfected rights. 
(376 U.S. 340, 342 (1964). ) 


While the total present consumptive uses of mainstream waters in 
the Lower Basin are less than 7,500,000 acre-feet, present users in California 


exceed 4,900,000 acre-feet (JA 9). Thus, users in Arizona, of which the 
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Appellant is one, are nowhere near the 2, 800,000 acre-feet allocated by the 
Act to that State, while California users are in excess of the 4,400,000 acre- 
feet limitation for California. Under these circumstances the Appellant's 
order instituting an equal ten percent reduction on all Lower Basin users to 
take care of an alleged shortage without regard to their State was illegal and 
should be declared void as beyond the limiting standards set by Congress in 


Section 4(a) of the Project Act. 


E. The Secretary's order of May 16 is arbitrary in view of his failure 
to comply with the Mexican Water Treaty. 


Under the Protocol to the Mexican Water Treaty and Memorandum 
of Understanding between the State and Interior Departments relative thereto, 


the Secretary is vested with responsibility for the delivery of the quantities 


of water guaranteed to Mexico under the Treaty (Executive A, 78th Cong. 2d 


Sess., Treaty Series 994 (59 Stat. 1219) (Treaty); S. Ex. H. 78th Cong. 2d Sess. 
(Protocol); H. Doc. 717, 80th Cong. 2d Sess. (1948), p. A889 (Memorandum of 
Understanding)). 
Article 15E of the Treaty provides: 
"In any year in which there shall exist in the river water 
in excess of that necessary to satisfy the requirements in the 
United States and the guaranteed quantity of 1,500,000 acre- 
feet allotted to Mexico, the United States Section shall so in- 
form the Mexican Section in order that the latter may schedule 
such surplus water to complete a quantity up to a maximum of 
1,700,000 acre-feet. ..." 
Article 10(a) of the Treaty allocates to Mexico from the Colorado 


River a guaranteed annual quantity of 1,500,000 acre-feet and Article 10(b) 


provides: 


"In the event of extraordinary drought... in the United 
States, thereby making it difficult for the United States to 
deliver the guaranteed quantity of 1,500,000 acre-feet ... 

a year, the water allotted to Mexico under subparagraph (a) 
of this Article will. be reduced in the same proportion as 
consumptive uses in the United States are reduced." 


In spite of these limitations, the Appellee delivered 2, 003, 898 acre- 
feet to Mexico in 1963 and in the first four months of 1964 delivered 73, 857 


10.) 


acre-feet more to Mexico than was ordered by Mexico. (JA! 
The Appellee's efforts to impose on water users within the United 
States the burden of his failure to comply with the duties imposed upon him by 


the Treaty must be rejected as contrary to law and equity. 


CONCLUSION 


For these reasons, Appellant respectfully submits that the decision of 


the court below dismissing the complaint was erroneous and) should be reversed. 


Respectfully submitted, 


| 

Charles F. |Wheatley, Jr. 

Robert L. McCarty 

Billy Dwight Perry 
McCarty and Wheatley 
1200 Walker Building 
Washington, D.C. 20005 


Thadd G. Baker 
Brandt and Baker 
217 Second Avenue 
Yuma, Arizona 


Attorneys for Appellant 
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CONSTITUTIONAL AMENDMENT, STATUTES, AND TREATY 
PROVISIONS INVOLVED 


U.S. Constitution, Amendment V: 


No person shall be held to answer for a capital, ar otherwise 
infamous crime, unless on a presentment or indictment or a 
Grand Jury, except in cases arising in the land or naval forces, 
or in the Militia, when in actual service in time of War or public 
danger; nor shall any person be subject for the same offense to 
be twice put in jeopardy of life or limb; nor shall be|compelled 
in any criminal case to be a witness against himself; nor be de- 
prived of life, liberty, or property, without due process of law; 
nor shall private property be taken for public use, without just 
compensation. | 


2. The Boulder Canyon Project Act of 1928 (43 U.S.C. § 617): 


a. Section 4(a), 43 U.S.C. § 617(c) provides as follows: | 


(a) This subchapter shall not take effect and no authority 


shall be exercised hereunder and no work shall be begun and no 
moneys expended on or in connection with the works|or structures 
provided for in this subchapter, and no steps shall be taken by the 
United States or by others to initiate or perfect any claims to the 
use of water pertinent to such works or structures unless and un- 
til (1) the States of Arizona, California, Colorado, Nevada, New 
Mexico, Utah, and Wyoming shall have ratified the Colorado River 
Compact, mentioned in section 617 1 of this title, and the President 
by public proclamation shall have so declared, or (4) if said States 
fail to ratify the said compact within six months from December 21, 
1928, then, until six of said States, including the State of California, 
shall ratify said compact and shall consent to waive] the provisions 
of the first paragraph of Article XI of said compact, which makes 
the same binding and obligatory only when approved by each of the 
seven States signatory thereto, and shall have approved said com- 
pact without conditions, save that of such six-State approval, and 
the President by public proclamation shall have so declared, and, 
further until the State of California, by act of its legislature, shall 
agree irrevocably and unconditionally with the United States and for 
the benefit of the States of Arizona, Colorado, Nevada, New Mexico, 
Utah, and Wyoming, as an express covenant and in |consideration of 
the passage of this subchapter, that the aggregate annual consumptive 
use (diversions less returns to the river) of water of and from the 
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Colorado River for use in the State of California, including all 
uses under contracts made under the provisions of this sub- 
chapter jand all water necessary for the supply of any rights 
which existed on December 21, 1928, shall not exceed four 
million four hundred thousand acre-feet of the waters appor- 
tioned to the lower basin States by paragraph (a) of Article III 
of the Colorado River compact, plus not more than one-half of 
any excess of surplus waters unapportioned by said compact, 
such uses always to be subject to the terms of said compact. 


Section 5, 43 U.S.C. § 617d, provides as follows: 


The Secretary of the Interior is hereby authorized, under 
such general regulations as he may prescribe, to contract for 
the storage of water in said reservoir and for the delivery there- 
of at such points on the river and on said canal as may be agreed 
upon, for irrigation and domestic uses ....upon charges. that will 
provide rewenue which, in addition to other revenue accruing under 
the reclamation law and under this subchapter, will in his judgment 
cover all expenses of operation and maintenance incurred by the 
United States on account of works constructed under this subchapter 


and the payments to the United States under subsection (b) of section 
617c of this title. Contracts respecting water for irrigation and 
domestic uses shall be for permanent service and shall conform to 
subsection (a) of section 617c of this title. No person shall have or 
be entitled to have the use for any purpose of the water stored as 
aforesaid except by contract made as herein stated. 


OK Ok ok ok 


c. Section 6, 43 U.S.C. §617e, provides as follows: 


The dam and reservoir provided for by section 617 of this title 
shall be used: First, for river irrigation, improvement of navi- 
gation, and flood control; second, for irrigation and domestic uses 
and satisfaction of present perfected rights in pursuance of Article 
VII of said Colorado River compact; and third, for power. 


Article IV(b) of the Colorado River Compact, approved by the Boulder 
Canyon Project Act provides: 


(b) Subject to the provisions of this compact, water of the 
Colorado River System may be impounded and used for the genera- 
tion of electrical power, but such impounding and use shall be sub- 
servient to the use and consumption of such water for agricultural 
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and domestic purposes and shall not interfere with or prevent 


use for such dominant purposes. 
| 


4, The Colorado River Storage Project Act of 1956, 43 U.S.C. § 6208, 
authorizing construction and operation of Glen Canyon|Dam provides: 


The hydroelectric powerplants and transmission lines 
authorized by this chapter to be constructed, operated, and 
maintained by the Secretary shall be operated in gonjunction 
with other Federal powerplants, present and potential, so as 
to produce the greatest practicable amount of power and energy 
that can be sold at firm power and energy rates, but in the ex- 
ercise of the authority hereby granted he shall not affect or inter- 
fere with the operation of the provisions of the Colorado River 
Compact, the Upper Colorado River Basin Compalct, the Baulder 
Canyon Project Act, the Boulder Canyon Project Adjustment Act 
and any contract lawfully entered into under said Compacts and 
Acts. Subject to the provisions of the Colorado River Compact, 
neither the impounding nor the use of water for the generation 
of power and energy at the plants of the Colorado River storage 
project shall preclude or impair the appropriation of water for 
domestic or agricultural purposes pursuant to applicable State 
law. 


5. Article 10(b) of the Treaty between the United States and Mexico allocating 
waters of the Colorado River to Mexico provides: 


In the event of extraordinary drought or serious accident to 
the irrigation system in the United States, thereby making it diffi- 
cult for the United States to deliver the guaranteed quantity of 
1,500,000 acre-feet (1, 850, 234,000 cubic meters) a year, the water 
allotted to Mexico under subparagraph (a) of this Article will be 
reduced in the same proportion as consumptive eee in the United 
States are reduced. 
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Statutes 


Administrative Procedure Act 
§4, 43 U.S.C. 553 (a)(2) 
§5, 43 U.S.C. 554 


Boulder Canyon Project Act 
§5, 43 U.S.C. §617(d) 


Colorado River Storage Project Act 
§14, 43 U.S.C. 620(M) 


Reclamation Act 
43 U.S.C. §372 


Warren Act 
36 Stat 925 (1911), 43 U.S.C. §523 


Miscellaneous 


2 American Jurisprudence 2d, Admin. Law §299, p. 126 
Mexican Water Treaty 
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REPLY BRIEF FOR APPELLANT 


The brief for appellee in support of dismissal of the complaint on 
motion relies upon arguments which were rejected by Judge Jones in this 
case in granting a preliminary injunction (JA 347-353) and which, with but 


one exception, are inconsistent with the decision of Judge Corcoran (JA 


403-408). The contentions made by the appellee are discussed hereafter in 


the sequence followed by appellee's brief. 


THE COURT BELOW PROPERLY REJECTED THE APPELLEE'S CON- 
TENTION THAT THE CASE WAS MOOT BECAUSE OF THE SECRETARY'S 
REFUSAL TO CONCEDE THAT HIS COURSE OF ACTION UNDERLYING 
THE CURTAILMENT ORDER TERMINATED ON DECEMBER 31, 1964. 


At the hearing below before Judge Corcoran on November 5, 1965, the 
appellee argued, similar to his present argument (Br. 8-9), that the case was 
moot because the Secretary's order expired December 31, 1964 (JA 403). The 


District Court impliedly rejected this contention, otherwise it could not have 


adjudicated the merits of the action before jee Appiiante inconsistent position 


now that the judgment below on the merits (JA 403-409) was proper but that 
appellant's appeal alone should be dismissed as moot (Br. 9), is clearly con- 
trary to the established procedures set forth by the Supreme Court for the 
federal judiciary in civil cases: 


... The established practice of the Court in dealing 
with a civil case from a court in the federal system 
while on its way here or pending our decision which 
has become moot while on its way here or pending 
our decision on the merits is to reverse or vacate 
the judgment below and remand with a direction to 
dismiss. That was said in Duke Power Co. v. 
Greenwood County, 299 U.S. 259, 267... to be ''the 
duty of the appellate court.'' United States v. Mun- 
singwear, 340 U.S. 36, 39-40 (1950) 2/ 


1/ Moore's Federal Practice $57.13, p. 3072 states: 


One or more of the issues involved in an action may become 
moot prior to ordering the trial of the action in the lower court. 
In this event the trial court should refuse to make an adjudication 
of the moot issue(s). ... 


2/ The case of St. Pierre v. United States, 319 U.S. 41, 42 (1943) cited by 
appellee (Br. 8-9) involves a criminal proceeding and was not discussed by the 
Supreme Court in its later Munsingwear decision involving the rule in civil 
cases. Moore criticizes the St. Pierre decision as "questionable, '' 6A Moore's 
Federal Practice, §57.13 at 3074 n.9. 


ee 


Thus, appellee's attempt to argue mootness as a bar to appellant's appeal but 


not to the judgment below on the merits is inherently contradict 


The District Court below properly declined to rule the p 


pry. 


roceeding moot 


in the face of the appellee's refusal to concede that the underlying controversy 


had ended on December 31, 1964,with the alleged expiration of the terms of the 


Secretary's order in question. The test of mootness has been $ 


et forth by this 


court in a closely analogous situation in Fox v. Ickes, 78 U.S. App. D.C. 84, 


137 F.2d 30, 32, cert. denied, 320 U.S. 792 (1943). There, an 


| 
Secretary of Interior reducing the amount of water delivered to 


order of the 


certain irri- 


gated lands was formally withdrawn by the Secretary after it had been challenged 


by the farmers in District Court. 
that this mooted the controversy: 


Appellants seek to enjoin the Secretary from car 


This court rejected the Secretary's contention 


rying 


out his intention as expressed in his notice of October, 


1930, and his subsequent actions. During the proce 
the Secretary revoked the notice and moved that the 


edings 
actions 


be dismissed on the ground the cases had become moot. 
However, it is clear from the record that the Secretary 


still intends to impose a charge upon available wate 


r to be 


furnished on appellants' lands and, therefore, the revoca- 


tion of the notice itself (which is simply evidence of 


tention) does not remove the substance of appellants| 


of action. 
A key issue in the controversy between the appellant Dis 


Secretary is whether the deliveries of water involved were nece 


this in- 
' causes 


trict and the 


ssary and essen- 


tial to sustain the Districts' agricultural economy or were unnecessary and 
4 y y 


wasteful as alleged by the Secretary. At the hearing before Jud 


counsel for the appellee refused to concede either that the Distr 


ge Corcoran 


ict was not 


| 
wasting water or that the Secretary was not still proceeding with a similar type 


=i3 sc 


program against the District as that embodied in his original May 16, 1964, 

10 percent curtailment order. (See Appellant's Opening Br. pp. ll-12, fn.12.) 
The District, having existed under a continuing threat since May, 1964, that 
its traditional water supply will be curtailed by the Secretary, is entitled to a 


resolution of the issues set forth in the complaint. 


Il. THE SECRETARY'S CONTENTIONS THAT THE DISTRICT COURT PROP- 
ERLY DISMISSED THE DISTRICTS' COMPLAINT ON MOTION GO_FAR BEYOND 
THAT RELIED UPON BY THE COURT BELOW AND ARE CONTRARY TO 
THE STATUTORY AND CONSTITUTIONAL RESTRICTIONS ON THE SEC- 
RETARY'S AUTHORITY ALLEGED IN THE COMPLAINT. 


The appellee cites four separate arguments for his contention that the 
complaint was properly dismissed on motion as "an unconsented suit against the 
United States" (Br. IA, B, C, D, 9-36). Of these, only one, (IL A, pp. 11-17), 
was clearly adopted by the court below. None of the four present any valid 
ground for dismissal of the District's complaint. 

The appellee now concedes that a suit against the Secretary may be main- 
tained where he acts beyond his statutory or constitutional powers (Br. 10-11). 
This test is confirmed by the leading case in this circuit involving the indispens- 


ability of the United States to a suit against the Secretary of Interior, West 


Coast Exploration Co. v. McKay, 93 U.S. App. D.C. 307, 213 F.2d 582, cert. 


denied, 347 U.S. 989 (1954), which thoroughly reviewed the Larson case. And 
in Ickes v. Fox, 300 U.S. 82 (1937), the Supreme Court affirmed the jurisdiction 
of the District Court of the District of Columbia to enjoin the Secretary of 
Interior from enforcing an order, similar to the ane involved in the present 


case, wrongfully depriving irrigation users of water: 


The suits do not seek specific performance of any con- 
tract. They are brought to enjoin the Secretary of|the 
Interior from enforcing an order, the wrongful effect of 
which will be to deprive respondents of vested property 
rights not only acquired under Congressional acts,| state 
laws and government contracts, but settled and deter- 
mined by his predecessors in office. That such suits may 
be maintained without the presence of the United States 
has been established by many decisions of this Court. .. 
(300 U.S. 96-97.) | 


Ickes v. Fox was recently cited by the Supreme Court to support its state- 
ment that the Secretary of Interior is subject to judicial review for any failure 


to comply with the statutory mandates of the Boulder Canyon Froject Act. 


Arizona v. California, 373 U.S. 546, 584, n. 86 (1963). 


A. The curtailment ordered by the Secretary would in fact deprive the 
appellant of valuable property rights. 


The appellee's concession that the water delivery contract held by the 
District grants it a "right" to Colorado River waters (Br. 14) renders unneces- 
sary any determination as to whether the District's right rests!/on federal or 


3 
state law, or both. =! tt is sufficient for the purpose here that the appellant has 


3/ While Arizona v. California, 373 U.S. 546 (1963) held that the Secretary 
in entering contracts for the delivery of Colorado River waters under §5 of 
the Boulder Canyon Project Act is not required to follow priorities laid 
down by conflicting State law, the court did not reverse existing federal 

law that the waters so delivered become ‘appurtenant to the land" and 
vested under consistent State laws as required by the Reclamation Act. 

(See 43 U.S.C. §372; 373 U.S. 584, 586.) 


The dictum in United States v. Chandler-Dunbar Co., 229 U.S. 53, 69 
(1913) cited by appellee (Br. 12) has never been applied by the Supreme 
Court to bar acquisition of property rights to the use of waters |of western 
navigable streams for irrigation purposes. A similar contention by the 
Government was rejected by the Court in United States v. Gerlach Live 
Stock Co., 339 U.S. 725, 737, (1950) where the Court\ said it had never held that 
the "Government could destroy the flow of a navigable stream dnd carry 
away its waters for sale to private interests without compensation to those 
deprived of them." 


a Bak 


a valuable property right to the use of Colorado River waters which it seeks 
to protect from illegal curtailment by the appellee. 
Under §5 of the Boulder CanyonProject Act the Secretary is under a 
mandatory duty to make only deliveries for permanent service: 
-.. Contracts respecting water for irrigation and 
domestic uses shall be for permanent service. .. 


(43 U.S.C. §6l7d.) 


This was one of the express provisions of the Project Act which the Supreme 


Court in Arizona v. California, 373 U.S. 546, 583-585 (1963) described as 


a judicially enforceable limitation upon the Secretary's authority. 

The Secretary's curtailment order of May 16, 1964, announced at a 
press conference in Las Vegas (JA 86), admittedly without any completed 
study of irrigation practices, notice or hearing (JA 46, Answer, par. 10 
JA 356; see JA 349), reduced the deliveries of water to the District from the 
quantities received by it in previous years. The District's complaint alleged 
that the curtailment would jeopardize the crops in the District (JA 4-6). After 
the District filed a motion for preliminary injunction, the Regional Director 
of the Bureau of Reclamation sent the letter of July 16, 1964 (Appellee Br. 15), 
upon which the Secretary relied in his answer to the motion (JA 90, 197). This 
letter posed an issue of fact - namely whether it was possible for the Secre- 
tary while curtailing deliveries to prevent hardship to any individual farmer. 
This question of fact, together with the Secretary's contention that the District 
was somehow wasting water, were litigated before Judge Jones on the motion 
for preliminary injunction. After receiving affidavits and hearing testimony, 


Judge Jones found that an irrigation impairment could not be prevented as 


Ae ee 


alleged in the Bureau's July 16, 1964 letter (Findings, Nos. 18 


-17, JA 350- 


351) and that the Government had made no showing that the District had been 


wasting water (JA 344-345). 


Subsequently, the appellee on October 9, 1964, in answer to the com- 


plaint, pleaded the July 16, 1964 letter so that this issue of fact was then 


joined on the pleadings (JA 356, 359). 


The appellee's argument now that the court below could properly dis- 


miss the complaint on motion because of the July 16, 1964 letter and because 


the District "wasted" water (Br. 16), would resolve the very [factual issue 


4 ; 
posed by the sieadinges= Clearly, it was improper to decide such factual 


issues in the Secretary's favor contrary to the allegations of |the complaint 


on a motion to dismiss. Cf. Fox v. Ickes, 78 U.S. App. D.@. 84, 137 F.2d 


30, 34-35, cert. denied, 320 U.S. 792 (1943). 


B. The Secretary's order exceeded his statutory authority. 


The appellee's reliance on the language of Arizona v. California, 373 


U.S. 546, 589-590 (Br. 18-19) as an unlimited grant of power 


over the Colo- 


rado River is inaccurate. The Supreme Court in that case set out specific 


statutory limits placed on the Secretary: | 


The argument that Congress would not have delegated 
to the Secretary so much power to apportion and distribute 


the water overlooks the ways in which his power 
limited and channeled by standards in the Project 


is 


Act. In 


4/ Other contested factual issues which the appellee also argues 
can be resolved contrary to the District on a motion to dismiss 


are discussed infra, pp. 9-10, 12. 


particular, the Secretary is bound to observe the Act's 
limitation of 4,400,000 acre-feet on California's con- 
sumptive uses out of the first 7,500,000 acre-feet of 
mainstream water. This necessarily leaves the re- 
maining 3,100,000 acre-feet for the use of Arizona and 
Nevada, since they are the only other States with access 
to the main Colorado River. Nevada consistently took 
the position, accepted by the other States throughout the 
debates, that her conceivable needs would not exceed 
300,000 acre-feet, which, of course, left 2,800,000 
acre-feet for Arizona's use. ... 


And, as the Master pointed out, Congress set up 
other standards and placed other significant limitations 
upon the Secretary's power to distribute the stored 
waters. It specifically set out in order the purposes for 
which the Secretary must use the dam and the reservoir: 


"First, for river regulation, improvement of naviga- 
tion, and flood control; second, for irrigation and domestic 
uses and satisfaction of present perfected rights in pursu- 
ance of Article VIII of said Colorado River compact; and 
third, for power."' §6. 


... The Secretary is directed to make water contracts 
for irrigation and domestic uses only for 'permanent ser- 
vice.'' §5. He and his permittees, licensees, and contract- 
ees are subject to the Colorado River Compact, §8(a). ... 
In the construction, operation, and management of the works, 
the Secretary is subject to the provisions of the reclamation 
law, except as the Act otherwise provides. §14. ... 


And, of course, all of the powers granted by the Act are 
exercised by the Secretary and his well-established execu- 
tive department, responsible to Congress and the President 
and subject to judicial review. 86 5/ (373 U.S. at 583-585.) 


The Secretary's refusal to abide by these statutory limitations on his author- 


ity ‘is: the subject of the complaint. 


5/ In footnote 86 the court cited the following: 


86. See, e.g., Ickes v. Fox, 300 US 82, 81 L ed 525, 57 
S Ct 412 (1937); cf. Best v. Humboldt Placer Mining Co., 371 U.S. 
4, 9 Led 2d 350, 83 S Ct 379 (1963); Boesche v. Udall, 373 U.S. 
472, 10 L ed 2d 491, 83 S Ct 373 (May 27, 1963). 


gl 


1. The limitation against curtailing irrigation uses for power. 


The appellee contends, despite the allegation of the complaint 
(JA 6-9) and the finding of fact by Judge Jones after the preliminary in- 
junction hearing (Finding 21, JA 352), that the curtailment order of irri- 


gation uses was in fact not for the illegal purpose of producing electric 


power. Not only is this position defective because it seeks to/resolve a 


disputed issue of fact on a motion to dismiss, but the argument is clearly 
| 
fallacious. 


The Glen Canyon Dam (Lake Powell) completed prior to the 
Spring of 1964, is upstream of Hoover Dam (Lake Mead) as shown on the 
map at JA 38. In March of 1964, the Secretary ordered the outlet gates at 
Glen Canyon opened on ''March 26 sufficiently to release watet stored in 
Lake Powell at a rate that will maintain storage in Lake Mead)... at a mini- 
mum of 14.5 million acre-feet. ...The minimum water level that must be 
maintained in Lake Mead to enable Hoover's generators to produce their 
rated capacity of 1, 340,000 kilowatts is 1,123 feet above mean |sea level, or 
14.5 million acre feet of storage."' (Ex. D to complaint, JA 24.) On May 
ll, 1964, the Secretary reversed this position and ordered the gates at Glen 
Canyon Dam shut to attempt "'to bring Lake Powell to minimum power oper- 
ating level'' and ordered a replacement of the power that would be lost to the 
power users at the downstream Hoover Dam because of the resultant drop 
in the operating level of Lake Mead below 1,123 feet. (Ex. F to complaint, 
JA 31-38.) The purchase of replacement power for that lost at Hoover Dam 


because of the attempt to fill Lake Powell upstream was announced by the 


-9- 


Secretary on May 16, 1964: 

Replacement power and energy are necessary because 
of the loss of output at the Hoover Dam power plant as 
the level of Lake Mead drops below rated power head 
while the spring runoff from the Colorado River is held 
back in Lake Powell to bring the level of that new reser- 
voir behind Glen Canyon Dam up to the minimum oper- 
ating head for the Glen Canyon plant. The decision to 
resume storage of water in Lake Powell was announced 
May ll by the Secretary of the Interior Stewart L. Udall." 
(Ex. G to complaint, JA 39-40.) 

As of May 7, 1964, the Secretary admittedly had over 18, 000, 000 
acre-feet of water in storage (JA 37), more than adequate to supply the 
irrigation and municipal consumptive use requirements for some years to 

6 

gamese! The clear reason for the curtailment of consumptive uses in the 
Lower Basin was to reduce the anticipated draft on Lake Mead below the 
rated power head level of 1,123 feet and thus reduce the amount of replace- 
ment power required to be purchased by the Secretary, while at the same 
time seeking to avoid drawing Hoover below its minimum power operation 
level of 1,083 feet whereupon the gates at Glen Canyon would have to be re- 
opened. The appellee's contention that his curtailment order of May 16 had 


no relationship to the' storage of water for power purposes is patently in- 


Z ‘ 7 
consistent with the facts. uv 


6/ The estimate of four years contained in paragraph ll, camplaint (JA 7) 
assumed some inflow'into Lake Mead under adverse water conditions. As 
stated in paragraph 12, annual uses of Colorado River water in California 
were approximately 5,000,000 acre-feet per year, while the total for all 
three lower basin States (California, Arizona and Nevada) was less than 
7,500,000 acre-feet (actually around 6,000,000 acre-feet per annum). 


7/ Furthermore, the Department's pronouncements clearly linked the two 
(JA 30, 33-34), and the fact was in effect conceded by the Government at 
the trial before Judge Jones, JA 237-238, 241-243, 315. 
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2. Failure to follow allocations set forth by the Project Act. 


The appellee seeks to avoid the mandate of the Project Act as 
construed in Arizona v. California regarding the allocations| among users 
in the lower basin by saying that Article II (B)(3) of the Court's decree is 
not applicable unless the Secretary so decides (Br. 25). But the decree 
does not give the Secretary any choice as to whether he will jcomply or not. 
It states that "if insufficient mainstream water is available for release... 
to satisfy annual consumptive use of 7,500,000 acre-feet" in the three lower 
basin States, "in no event shall more than 4, 400,000 acre-feet be apportioned 
for use in California." 376 U.S. 342. The decree speaks in objective facts 
and nowhere gives the Secretary any discretion not to comply with it once 
those objective facts exist. Since in fact there was insufficient mainstream 
water available to satisfy consumptive uses of 7,500,000 acre-feet in the 
lower basin States, the Secretary cannot allocate more than 4,400,000 acre 


feet to users in California by curtailing users in Arizona whén that State is 


nowhere close to its 2,800,000 acre-foot entitlement. See also 373 U.S. 583. 
| 


Article I1(B)(6) of the decree only permits users in California to use waters 
| 


apportioned to Arizona, but not used in that State and certainly gives the 
Secretary no authority to curtail the existing consumptive sas in Arizona 
while permitting uses in California to exceed the 4, 400, 000 limit. 

The gratuitous assertion of the Secretary that he curtailed the 
District merely to prevent the wastage of water in Arizona (Br. 27) is 


clearly an improper argument in view of the allegations of the District's 


complaint, confirmed at the hearing before Judge Jones, that the District 


See 


is not wasting water (JA 5-6, 344-345). 
3. Limitation in Mexican Water Treaty. 

Similarly, the Secretary while reducing consumptive uses of the 
District because of an alleged water shortage cannot avoid the mandate of 
Article 10(a) of the Mexican Water Treaty requiring reduction in deliveries 
to Mexico. Not only did the Secretary arbitrarily refuse tofdlow this pro- 
vision of the Treaty designed to protect users in the United States, but in 
fact delivered substantially more water to Mexico than it ordered. 

The appellee's assertion that the overdeliveries to Mexico re- 
sulted from the failure of the District and other users in the United States 
to take water ordered by them assumes the resolution of a disputed ques- 
tion of fact posed by the pleadings (JA 357), which cannot properly be re- 


solved on a motion to dismiss. 


C. The Secretary lacks statutory authority to abrogate deliveries 


of water to Lower Basin users. 

The Secretary's contention that he may abrogate at will the water 
delivery contracts in the Lower Colorado River Basin (Br. 30-32) is not 
only astounding but clearly erroneous. Congress in §5 of the Boulder 
Canyon Project Actidirected that the water contracts for irrigation and 
domestic uses "shall be for permanent service, '' a provision which the 
Supreme Court has termed a significant limitation upon the Secretary's 
authority. Arizona v. California, 373 U.S. 546, 584 (1963). 

la 


The Larson case Clearly recognizes that a government official may 


be enjoined from exceeding his statutory authority. Similarly, the analogous 


7a/ Larson v. Domestic and Foreign Corp., 337 U.S. 682 (1949). 
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case of Ickes v. Fox, 300 U.S. 82 (1937) which was cited with approval in 
Larson (337 U.S. at 691, n.12)8/ and Arizona v. California|/(373 U.S. at 

585, n.86), permits an injunction against the Secretary from enforcing an 
order curtailing established deliveries of water to irrigation users under 


the Reclamation Act which provides that "beneficial use shall be the basis, 


the measure and the limit of the right" (43 U.S.C. §372; emphasis added). 
| 


1. Section 5 of the Administrative Procedure Act applies. 


| 
The appellee contends that the Administrative Procedure Act 


does not apply because the Secretary's order was not an adjudication but 
was rulemaking whereunder matters relating to contracts are excepted 
(See 5 U.S.C. §553(a)(2)). 
However, on its face, the Secretary's order is patently not 
rulemaking. Certainly the Secretary cannot issue a rule declaring that 


the appellant District is wasting 10 percent of its water delivery. Sucha 


determination can only be made by a detailed determination of the facts 
| 


under an adjudication: 


(1]t has been held that an administrative agency 
having power to determine rights in particular cases 
may not lay down a general regulation which pre- 
determines cases within the regulation in distegard 
of particular circumstances; that the exercise of 
discretion in a determinative power requires jan 
actual exercise of judgment and precludes adoption 
of a fixed policy which ignores meaningful differences 
in cases; and that power to make rules and regulations 


8/ The analysis by the Court in Larson in footnote 26 of Ickes v. Fox 
(337 U.S. at 70) concerns the question of an allegation of tortions; con- 
duct by government officials, an issue not involved in the present case. 


ae)3c8 


does not authorize a general regulation converting 
what under the statute is a question of fact to be 
decided from case to case into a conclusive pre- 
sumption. An administrative agency may not, even 
though exempted from the strict legal rules of evi- 
dence, act arbitrarily and substitute a conclusive 
presumption for a fact. Thus, a flat rule denying 
benefit or relief to a particular class of applicants 
has been held unauthorized. (2 Am. Jr. 2d, Admin. 
Law, §299, p. 126.) 


In Miller v. United States, 294 U.S. 435, 440 (1935), the 


Supreme Court struck down a regulation issued by the Veterans Admini- 
stration which declared that the loss of a hand and one eye ''shall be 
deemed to be total permanent disability under yearly renewable insurance," 
on the ground that this was a question of fact under the statute: 
The vice of the regulation, therefore, is that it 

assumes to canvert what in the view of the statute 

is a question of fact requiring proof into a conclusive 

presumption which dispenses with proof and precludes 

dispute. This is beyond administrative power. The 

only authority conferred, or which could be conferred, 

by the statute is to make regulations to carry out the 

purposes of the act - not to amend it. 

By the same token, the Secretary lacks authority to issue a 

general rule declaring that the District and all of the other water using 


agencies in the Lower Basin are making an equal ten percent unreasonable 


use of water. 


D. The relief sought does not require affirmative action by the 


sovereign. 


The argument that the cause must fail because the relief requested 
would require affirmative action by the sovereign requires little discussion. 


It is based on a footnote in the Larson case which this court has ruled does 
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not modify the basic holding of the case. West Coast Exploration Co. 


v. McKay, 93 U.S. App. 307, 213 F.2d 582, 596, cert. denied, 347 U.S. 


989 (1954) overruling Seiden v. Larson, 88 U.S. App. D.C. 


258, 188 F.2d 


661, (195). Therefore, itis a restatement of the sovereign immunity argument 


clouded with semantics, as indicated by the reliance on the 


1 
Robbins eT aear: These cases are easily distinguished. 


Becker 9 and 


Becker was an 


attempt to enjoin a Bureau of Reclamation official from reducing the water 


level in a reservoir to a point that it would destroy fish there and create a 


health menace to a nearby city. The court properly held th 


at the water de- 
| 


livery contracts and the Mexican Water Treaty required these water re- 


leases. There was no allegation that the official acted beyond his statutory 


or constituional authority and no basis for such an argumen 
facts, the court correctly held that the action would not lie. 


case was an attempt to enjoin Bureau officials from cutting 


t. On those 
The Robbins 


off water deliver- 


ies to an irrigation district, but there the similarity between that case and 


this one ends. The water delivery contract there, as well as the statute 


1l 
authorizing the onieaet ee expressly granted a priority td users other 


than the plaintiff and the Bureau officials were preserving that right. In the 


9/ New Mexico v. Becker, 199 F.2d 426 (10th Cir. 1952). 


10/ Hudspeth County Conservation and Reclamation District 
213 F.2d 425 (Sth Cir. 1954). 


ji/ Warren Act, 36 Stat. 925 (1911), 43 U.S.C. §523. 


iv. Robbins, 


present case the appellant seeks to enjoin the enforcement of an order 


which violates both the terms of a water delivery contract and a Federal 


12 
statutasoe Becker and Robbins offer no impediment to that relief. 


The question, therefore, is whether the Secretary's curtailment 
order was beyond his statutory or constitutional authority. If it was, en- 
forcement of the policy it evidenced may be enjoined. That this may compel 
the Secretary to do something contrary to his wishes is beside the point. 
This court has frequently approved actions against officers of the Federal 
Government which require some form of affirmative action on their part. 
Some of these cases are cited in the Magi => Thad make it clear that if 
a Federal official acts beyond his authority, suit will lie against him, re- 
gardless of whether or not it seeks some affirmative action on his part. 

A court does not require affirmative action by the sovereign when it orders 


an officer to comply with the law. 


il. THE SUPREME COURT DOES NOT HAVE EXCLUSIVE JURISDICTION. 
The District Court, on deciding this case on its merits, was ob- 

viously of the opinion that exclusive jurisdiction was not in the Supreme 

Court. On this point it was eminently correct, as the.following dis- 


cussion demonstrates. 


12/ See Ickes v. Fox, 300 U.S. 84, 96-97 (1937). 


13/ See e.g., West Coast Exploration Co. v. McKay, 93 U.S. App. 

D.C. 307, 213 F.2d 582, cert. denied, 347 U.S. 989 (1954); Clackamas 
County, Oregon v. McKay, 94 U.S. App. D.C. 108, 219 F.2d 479 (1954) 
vacated as moot 349 U.S. 909 (1955); McKay v. Wahlenmaier, 96 U.S. 
App. D.C. 313, 226 F.2d 35 (1955); Barash v. Seaton, 103 U.S. App. D.C. 
159, 256 F.2d 714 (1958). 
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| 
As the opinion makes clear, the subject matter of Arizona v. 
_—— 
: _ 14/ 
California —— was how much water from the Colorado each State had a 
right to receive. The case was an action between States under Article 
3, Section 2 of the Constitution vesting original jurisdiction in the Sup- 
reme Court. In reaching its decision on this question the Court construed 
the Boulder Canyon Project Act and discussed the powers of] the Secretary 
: aes ht ree 15/ 
under it. Nothing in the opinion, however, and nothing in the Decree — 
can be read as an assumption of exclusive jurisdiction over every contro- 
versy that might subsequently arise involving the Boulder Canyon Project 


Act, the contracts entered into under it, or the rights grantéd to water 


users by them. To the contrary, the Court expressly stated|that the powers 


1 
granted the Secretary by the Act were subject to judicial Pedeegaae Sig- 


nificantly, the Court supported this statement with three cases, decided 
under its appellate jurisdiction, which had originated in the District Come oe! 
It is clear, therefore, that the Court did not construe the Boulder Canyon 
Project Act as making the Secretary the absolute monarch over the Colo- 
rado River, nor did it intend to make itself the exclusive forum for judicial 


review of the Secretarial action in connection with the river. 


14/ 373 U.S. 546 (1963). 
15/ Arizona v. California, 376 U.S. 340 (1964). 
16/ 373 U.S. at 584-585. 


17/ The Court cited Ickes v. Fox, 300 U.S. 82 (1937); Best vy. Humboldt 
Placer Mining Co., 371 U.S. 334 (1963); and Boesche v. Udall, 373 U.S. 
472 (1963). 


Furthermore, the subject matter of this action is entirely 
different from the one before the court in Arizona v. California. This 
action does not involve the rights of any Basin State to water, but the 
right of an Arizona Irrigation District to receive water from that State's 
allocation. The case does involve the Colorado River, the Boulder Canyon 
Project Act, and the Secretary of the Interior, but the similarity ends there. 
The issues, the relief sought and the parties are entirely different. 

The fact that paragraph IX of the Decree in Arizona v. California 
reserved jurisdiction over that suit clearly does not mean that only the 
Supreme Court has jurisdiction over this one. By its terms, that paragraph 
applies only to "'the subject matter of the controversy" and allows only par- 


ties to apply for relief. Appellant was not a party to that suit, and, as we 


near : 18/ See Aree ee 2 
have seen, this is a different controversy.— The District is not suing upon the 


Supreme Court's decree nor seeking its modification; rather it bases its 
complaint upon the mandatory requirements of the Boulder Canyon Project 


Act. 


18/ The contention that from 1964 forward only the Supreme Court - 
upon application of a party to Arizona v. California - can interpret the 
Boulder Canyon Project Act or the opinion or decree is patently frivo- 
lous. This court obviously cannot modify the decree, but it is clearly 
competent to determine its meaning. If it does so erroneously that 
error can be corrected - and uniformity of application obtained - by the 
Supreme Court upon petition for certiorari. This inconvenience upon 
the Secretary is by far more rational and less susceptible of mischief 
than a rule which would free him of all judicial restraints upon arbi- 
trary and illegal action except by. application by one of the parties to 
Arizona v. California in the Supreme Court. 
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The government's reliance upon the rule of priority of jurisdiction 
is equally wide of the mark. That doctrine is applicable only when there 
is substantial identity in the interests represented, in the rights reserved, 
and in the purposes eeugneses This is not such an instance. 

The reliance on Section 14 of the Colorado River Storage Project 
Act is also misplaced. That Act granted consent to suits against the United 
States by a State. As such, it created an additional method/ by which a 
State could sue the United States on the statutes, agreements, and treaty 
constituting the law of the River. There is nothing to indicate that Congress 
intended to destroy the traditional jurisdiction of the inferior Federal courts 
to entertain actions against the Secretary for illegal acts. Certainly the 
Secretary did not think so when the bill was pending. Ina Pritee dated March 
9, 1955, an Assistant Secretary of the Interior so advised the House Interior 


and Insular Affairs Committee: 
"... Unless extraordinary circumstandes so require, 
it would seem unwise to single out the Colorado River for 
special treatment with respect to litigation., Moreover, 
assuming that the Secretary will be directed (as all of the 
bills provide in various places) to comply with the Colo- 
rado River compact and related documents,| there is no 
apparent reason for the waiver of immunity|of the United 
States from suit in the Supreme Court. There is ample 
[authority] in the other parts of the bills, we believe, on 
which to found an action against the Secretary alone in 
case he exceeds the authority given him under their terms. 
But if it is the desire of the committee to include such a 
provision ... we will not object." (1956 U.S. Code Cong. 
and Admin. News 2368; emphasis added.) | 


19/ See Pacific Live Stock Co. v. Lewis, 241 U.S. 440, 4477 (1916). 
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This action is not predicated upon Section 14, and, as we have 
shown, it is not a suit against the United States which requires its consent. 


Section 14 is, therefore, irrelevant to the jurisdictional issue. 


Respectfully submitted, 
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QUESTIONS PRESENTED 


1. Whether an action involving the validity of an 


order of the Secretary of the Interior which by its own terms 
expired at mddnight on December 31, 1964, is now moot. 
2. Whether the district court had jurisdiction of 
an action to enjoin the Secretary of the Interior from reducing 
the amount of water which the appellants could ‘divert from the 
Colorado River, 
3. Whether any court other than the |supreme Court of 
the United States has jurisdiction to confirm or deny asserted 


rights to water in the main stream of the Colorado River. 


Questions presented 
Opinion below 
Juris diction 
Statement of case 
Summary of Argument 
Argument: 
I. This action, involving exclusively the 
question of the validity of an order of 
the Secretary of the Interior which by 
its own terms expired at midnight on 
December 31, 1964, is moot 
Tne district court, in its consideration 
of the merits of this case, correctly 
dismissed the action as being an uncon- 
sented suit against the United States 
A, The Secretary's order reducing 
the amount of water which the appel- 
lant might divert from the min 
Stream of the Colorado River during 
the last seven montns of 1964 was 
not an abrogation of any right, 
contractual or otherwise, possess- 
ed by the appellant -------- woccee- 
The Secretary's order was within 
his statutory powers 
The Secretary's order was a valid 
exercise of his statutory powers -- 
The relief sought by the appel- 
lant would require affirmtive 
action by the sovereign 
The Supreme Court of the United States 
alone has jurisdiction to confirm or deny 
asserted rights to water in the min 
Stream of the Colorado River ----- 
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OPINION BELOW 
The district court did not write an opinion. The 
court's findings of fact and conclusions of law, and order of 
dismissal, are set forth on pages 403-409 of ne Joint Appendix. 


JURISDICTION 


The jurisdiction of the district court is claimed by 


| 
the appellant to rest variously upon Title 11, Section 521 of 
the D.C. Code (Supp. V, 1966); 28 U.S.C. sec. 1331; and 28 U.S.C. 


sec. 1332. For the reasons set forth in the argument herein, the 
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appellee contends that the district court lacked jurisdiction. 


On December 17, 1965, the action was dismissed on motion of the 


appellee, on the ground that it was a suit against the United 


States for the maintenance of which no consent had been given 
(JA 402). Notice of appeal was filed on February 8, 1966. Jur- 
isdiction of this Court rests on 28 U.S.C. sec. 1291. 
STATEMENT OF CASE 

On May 26, 1956, the Yuma Mesa Irrigation and Drain- 
age District and the United States entered into a contract in 
which, among other things, the United States agreed to deliver 
to the District, from water stored and available in Lake Mead 
(the reservoir created by Hoover Dam), 

* * * such quantities of water, including 

all other waters diverted for use within 

the District from the Colorado River, as 

may be ordered by the District * * * and 

as may be reasonably required and benefi- 

cially used for the irrigation of not to 

exceed 25,000 irrigable acres situate there- 

in * * * Provided, however, that the maxi- 

mum rate of diversion at Imperial Dam of 

water for delivery hereunder shall be five 

hundred and twenty (520) cubic feet per sec- 

ond * * *, [JA 16, 18.] 

The right of the District to receive water was by 
paragraph 4(b) of the contract expressly made subject to a 
Treaty between the United States and Mexico signed on February 


1944 (JA 16). 
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On May 16, 1964, in Las Vegas, Nevada, the Secretary 
of the Interior announced that as a result of unusually low 
spring runoffs for the second consecutive year,) deliveries of 
water stored in Lake Mead to those organizations and individuals 
in the Lower Basin of the Colorado River having the right by 
contract to divert such water, would be decreased by 10 percent. 


In implementation of this order, the Director of Region 3 of 


the United States Bureau of Reclamation wrote to the President 


of the Yuma Mesa Irrigation and Drainage District, in a letter 


dated May 19, 1964, the following (JA 20-21): | 
| 
The ten percent cut will be effective June 1, 

1964, and must therefore be reflected in your 

water orders submitted on May 27, 1964, in ac- 
cordance with our current operating procedure, 
for inclusion as a part of the Mastey Schedule. 


The amount of 176,000 acre-feet was scheduled 
for diversion to the Yuma Mesa Irrigation and 
Drainage District for the seven-month period 

of June. through December 1964. This amount 

will therefore be reduced by 17,600 acre-feet, 
to 158,400 acre-feet. You may, of course, aug- 
ment this by utilizing drainage water pumped 
within the boundaries of your District. The 
Bureau of Reclamation does not ask that each 
week's diversion, or even each month's, be re- 
duced by an arbitrary ten percent. So long as 
the total diverted at Imperial Dam for your use 
for the seven-month period beginning |June 1, 
1964, does not exceed 158,400 acre-feet, the ob- 
jective of water conservation will have been 
achieved in this year of scant supply. 


mi Gre 


If you wish to vary the monthly diversions, 
please meet promptly with Project Manager 

T. R. Moser of our Yuma Projects Office and 
provide him with a revised schedule. This 
schedule should not, of course, be made un- 
realistic by deferring until later months in 
this year an unduly large portion of the 17,600 
acre-feet reduction. Please submit a new sched- 
ule of estimated monthly diversions for the per- 
iod June 1 through December 31, 1964, as soon as 
you have met with Mr. Moser, but not later than 
your May 27 water order submittal. 


All water ordered for a given week by your Dis- 
trict, and available for diversion at Imperial 
Dam, will be charged to your District account 
whether taken or not. To do otherwise would re- 
sult in loss of content in Lake Mead to no pur- 
pose, and in excess water being available to 
Mexico. 


* * * * * 
Please call me if you desire to talk further 
regarding details of this reduction in water 
diversion. 
In response to this letter, the President of the Yuma 
Mesa Irrigation and Drainage District submitted under protest, 
in a letter dated May 28, 1964 (JA 102-106), a revised water 


usage schedule for the final seven months of 1964. The revised 


schedule, however, for the reasons set forth in the letter ac- 


companying it, reduced proposed water usage, not to a maximum 


of 158,400 acre-feet for the balance of the year, but instead 
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to a maximum of 164,380 acre-feet. After revie 
set forth in that letter, Mr. T. H. Moser, the 
mation Project Manager, in a letter dated June 
agreed that an upward adjustment in the amount 
the District might use for the final seven mont 
warranted, and accordingly informed the Distric 
diversions for June through December of 1964 wo 
acre-feet. 


On June 30, 1964, the Yuma Mesa Irrig 


age District filed in the District Court for thi 


wing the matters 


Bureau of Recla- 
19, 1964 (JA 214), 
of water which 

hs of 1964 was 

t that its total 


uld be 163,280 


ation and Drain- 


e District of 


Columbia a complaint (JA 1-12) alleging that id had vested 


rights to the use of main stream Colorado River 
the Secretary of the Interior, in reducing by 1 
amount of water which the District might divert 


was acting arbitrarily, and without authority o 


plaint sought an adjudication that the order of 


of the Interior imposing a 10 percent cut in de 
River water to the appellant was in violation o 
junction prohibiting the Secretary from proceed 
On July 8, 1964, the District filed a motion fo 


junction (JA 45); the motion was granted by Jud 


water, and that 
0 percent the 

from the River, 
£ law. The com- 


the Secretary 


jhivery of Colorado 


£ law, and an in- 


ling with the order. 
x preliminary in- 
| 


ge William B. Jones 
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on August 19, 1964 (JA 352). In the meantime, on July 16, 1964, 
the Regional Director of the Bureau of Reclamation had written 
to the President of Yuma Mesa Irrigation and Drainage District, 
informing him that it was not the intention of the Bureau of 
Reclamation that the reduction in diversions be applied in such 
@ manner as to result in the impairment of crop yield to any in- 


dividual, and that "additional water will be available for de- 


livery to meet individual hardship cases if any develop” (JA 197). 


The Secretary's order, the enforcement of which was en- 
joined with respect to the District, expired by its own terms 
at midnight on December 31, 1964. No similar order has since 
been issued. 

On September 1, 1965, eight months after the expira- 
tion of the Secretary's order, the Irrigation District filed 
with the district court a Certificate of Readiness to place its 
action on the trial calendar (JA 362). On September 10, 1965, 
the Secretary filed an objection to the Certificate of Readiness 
(JA 363) and a motion to dismiss the appellant's complaint (JA 
364). A hearing on the Secretary's motion was held on November 5, 
1965, before Judge Corcoran, who dismissed the complaint because 


the Secretary's order was within his statutory authority and 


because this action was, in fact, a suit againgt the sovereign 
without its consent (JA 401). Judge Corcoran's order granting 
the Secretary's motion, and his findings of fa¢t and conclusions 
of law were filed on December 17, 1965 (JA 4927409). The Dis- 
trict filed its notice of appeal on February 8; 1966 (JA 410). 
SUMMARY OF ARGUMENT 
This action is moot and should be dismissed because 


the order of the Secretary of the Interior, which is the sole 


subject of this action, by its own terms expiréd at midnight on 


December 31, 1964, 
The order of the Secretary reducing the amount of 
water which the appellant might divert from the main stream of 
the Colorado River did not impair any property jor contractual 
right possessed by the appellant, and thus did|not constitute a 
taking or an illegal act. This order was within the statutory 
power of the Secretary of the Interior to issue and enforce, 
and is thus the action of the sovereign and, no consent thereto 
having been given, may not be made the subject;jof a suit in any 
court, 
The Supreme Court of the United States has assumed 
exclusive and plenary jurisdiction over all questions relating 
to the right to take water from the main stream of the Colorado 


River, and for this additional reason the district court lacked 


jurisdiction of this action. 


THIS ACTION, INVOLVING EXCLUSIVELY 
THE QUESTION OF THE VALIDITY OF AN 
ORDER OF THE SECRETARY OF THE INTERIOR 
WHICH BY ITS OWN TERMS EXPIRED AT MIDNIGHT 
ON DECEMBER 31, 1964, IS MOOT 
The order of the Secretary of the Interior, cutting 
by 10 percent the amount of water which might be diverted from 
the Colorado River, was limited in duration to the “remainder 
of this calendar year" (JA 20), that is, to the time from the 
issuance of the order on May 16, 1964, until the termination 
of the year at, midnight on December 31, 1964. 
On August 19, 1964, the enforcement of this order as 
against the appellant was enjoined by Judge Jones (JA 352-353). 
After the order expired, no similar order was Subsequently made. 
Manifestly, therefore, this action is moot, for the 
Secretary's order, which alone is the subject matter of this 


case, has for two years ceased to be: if the order was valid, 


it no longer exists to be sustained; if invalid, it no longer 


exists to be set aside. As the Supreme Court said in St. Pierre 


v- United States, 319 U.S. 41, 42 (1943), with respect to a peti- 
tion for the review of a prison sentence which had already been 


served: 
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| 
We are of opinion that the case is moot 
because, after petitioner's service of his 
sentence and its expiration, there was no 
longer a subject matter on which the! judg- 
ment of this Court could operate. A federal 
court is without power to decide moot ques- 
tions or to give advisory opinions which 
cannot affect the rights of the eee in 
the case before it. [Citations omitted. ] 
The sentence cannot be enlarged by this Court's 
judgment, and reversal of the judgment below 
cannot operate to undo what has been) done or 
restore to petitioner the penalty of] the term 
of imprisonment which he has served. 


So here, the Secretary's order having long ago 
expired, there is no subject matter on which a judgment of 
this Court can operate, and the appeal should be dismissed on 
the ground that the action is moot. 

Il 
THE DISTRICT COURT, IN ITS CONSID- 
ERATION OF THE MERITS OF THIS CASE, 
CORRECTLY DISMISSED THE ACTION AS 
BEING AN UNCONSENTED SUIT AGAINST 
THE UNITED STATES 

If it be assumed for any reason that! this action is 
not now moot, and was not moot at the time the/ district court 


rendered its judgment, then it is clear that the district 


court's holding that the action must be dismissed as an uncon- 


| 
sented suit against the sovereign was correct.| The complaint 


in this action designated as the sole defendant the Secretary 
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of the Interior. The Secretary of the Interior, obviously, 
is an individual whose private actions on his own behalf are 
as much Subject to the scrutiny and direction of the district 
court as are the private actions of any other individual. But, 
equally obviously, the Secretary of the Interior is also an 
agent of the sovereign, and his actions in that capacity are 
the actions of the sovereign. Thus in seeking relief against 
the "Secretary of the Interior," the appellant may in fact be 
seeking relief against the United States. If this is so, then 
the suit is barred, because it is, in reality, a suit against 
the Government over which the court, in the absence of consent, 
has no jurisdiction. 

Definitive criteria for determining whether a suit 
is against a government official personally, and therefore main- 
tainable, or against a government official in his capacity as 
representative of the sovereign, and therefore not maintainable, 


have been set forth by the Supreme Court in Larson v. Domestic 


& Foreign Corp., 337 U.S. 682 (1949). In that decision, at pp. 


701-702, the Court stated that 


* * * the action of an officer of the sovereign 
(be it holding, taking or otherwise legally 
affecting the plaintiff's property) can be re- 
garded as so "illegal" as to permit a suit for 
Specific relief against the officer as an indi- 
vidual only 


-1ll- 
| 
[1] if it is not within the officer's 
statutory powers or, | 
[2] if within those powers, only if 
the powers, or their exercise in 
the particular case, are consti- 
tutionally void. 

The court below thus had before it the question 
whether the action of the Secretary of the Interior in reducing 
the amount of water which might be diverted by jthe appellant 
was so "illegal" as to permit a suit for specific relief 
against the Secretary of the Interior as an individual. The 


court correctly found that the Secretary's actiion was within 


| 
his statutory powers, that those statutes are constitutional, 


I 
that the powers were constitutionally exercised by the Secre- 


tary, and that his action, therefore, in the language of the 
Larson decision, supra, p. 703, was "‘inescapably the action of 
| 


the United States and the effort to enjoin it must fail as an 
effort to enjoin the United States." 
A. The Secretary's order reducing the amount of 
water which the appellant might divert from the main stream of 
the Colorado River during the last seven months of 1964 was not 


an abrogation of any right, contractual or otherwise, possessed 


by the appellant. - Before we get to the question of whether 
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the Secretary's allegedly "illegal" act was within or without 
his statutory authority, we must first consider whether his act 
was in fact illegal, or in any way wrongful. Preliminarily, it 
is essential to realize that such rights as the appellant may 
have to divert water from the Colorado River stem exclusively 
from the contract of May 26, 1956, between the appellant and 
the United States of America (JA 14-19). In its complaint, 
the District alleged that it had "vested rights" (JA 2, par. 5) 
or vested property rights (JA 6, par. 10), and in its brief 
(p. 15) the appellant implies that involved in this litigation 
are property rights which have their source elsewhere than in 
this contract. But this possibility is, as a matter of law, 
negated by the fact that the Colorado is a navigable river 
Arizona v. California, 283 U.S. 423, 455 (1931)), hence its 
waters or the right to use them cannot be the property of any 
state or individual: "that the running water in a great navi- 
gable stream is capable of private ownership is inconceivable," 
nited States v. Chandler-Dunbar Co., 229 U.S. 53, 69 (1913). 
Perhaps, however, it is the intention of the appellant 


to argue that it has a “present perfected right." In Arizona 
g & arizona 


v. California, 376 U.S. 340, 341 (1964), the Supreme Court de- 


fined "present perfected rights" in the following manner: 


oe i ae 


"Perfected right" means a water right 
acquired in accordance with state law, 
which right has been exercised by| the 
actual diversion of a specific quantity 
of water that has been applied to a 
defined area of land or to definite 
municipal or industrial works, and in 
addition shall include water rights 
created by the reservation of main- 
stream water for the use of federal 
establishments under federal law 
whether or not the water has been 
applied to beneficial use; 


"Present perfected rights" means per- 
fected rights, as here defined, exist~- 
ing as of June 25, 1929, the effective 


date of the Boulder Canyon Project Act, 
xk *, 


Consequently, if it is the intention of the appellant 
to claim that it has a "present perfected right''--and thus a 


right which the Seczetary of the Interior is "required to 


satisfy"--the appellant must show that as of June 25, 1929, it 


had acquired a water right under state law, and had exercised 
that right by the actual diversion of a specific quantity of 
water, and the application of that water to a defined area of 
land, 
Not only has the appellant failed to make such a show- 
ing, but paragraph 6 of its complaint, which avers that specific 


quantities of water were first delivered to defined areas of 
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land within the boundaries of the District in 1943, renders 
legally and factually impossible the possession by the appel- 
lant of a "present perfected right." 

Therefore, the only right which the appellant can 
possess with reSpect to the water of the Colorado River is the 
right pleaded in paragraph 7 of the complaint, and derived 
Solely from a contract entered into by the Secretary of the 
Interior at his discretion, to have released to it from stor- 
age available in Lake Mead 

* * * such quantities of water, including all 

other waters diverted for use within the Dis- 

trict from the Colorado River, as may be ordered 

by the District and as may be reasonably required 

and beneficially used for the irrigation of not 


to exceed 25,000 irrigable acres situate therein 
kkk, 


Having isolated the sole and exclusive measure of 


the appellant's rights, we may now turn our attention to a 


consideration of whether those rights have been invaded by the 
appellee. We infer from paragraphs 8 and 10 of the complaint 
that the action of the Secretary which is alleged to be "illegal" 
is his order of May 16, 1964, as implemented by the Regional 
Director of the Bureau of Reclamation in his letter of May 19, 


1964 (JA 100-101), reducing by 10 percent, as of June 1, 1964, 
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| 
the water to be delivered to all water user agencies, including 
the appellant, in the Lower Basin of the Colorado River, and 
charging the District for all water ordered by it and released 
from Lake Mead, whether or not the water is actually taken by 
the District. | 
Close analysis reveals, however, that the Secretary's 
order of May 16, 1964, did not in any respect dovecate his con- 
tractual obligations with respect to the appellant, for although 
in the letter dated May 19, 1964, the agent of|the Secretary of 


the Interior informed the appellant of the limitations upon the 


amount of water which it might divert during the last seven 


months of 1964, a subsequent letter (JA 197) explained and 
| 


| 
pledged that | 


It was not, and is not, the intention of the 
Secretary of the Interior or of the Bureau 

of Reclamation that the reduction in| diver- 
sions be applied in such manner as to result 
in impairment of crop yield to any individual. 
kk | 


* * * Obviously additional water will be 
available for delivery to meet individual 
hardship cases if any develop. 


If the District has only a contractual right to re- 


ceive "such quantities of water * * * as may be reasonably 
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required and beneficially used," and if the Secretary of the 
Interior's agent guaranteed in writing to make available to 
the District as much water as might be necessary to prevent 


impairment of crop yield to any individual, where is the abro- 


gation of contract--the invasion of the appellant's rights--the 


Supposed existence of which is the basis of this entire suit? 
Manifestly, the appellant has no reasonable require- 
ment for, nor can it beneficially use, water in excess of that 
necessary to avoid impairment of crop yield to any of its indi- 
vidual members. And it was, of course, this excess water--water 
which those having contracts with the Secretary of the Interior 
were in the habit of ordering, but which they wasted, or never 
took--which the Secretary was attempting to conserve. The Sec- 
retary did not intend, and he did not direct, that water actually 
needed by growing crops in the Lower Colorado River Basin not be 
delivered to those having contracts to receive such water; the 
Secretary of the Interior did intend that the water orders Sub- 
mitted by contractors in the Lower Basin reflect in fact the 
amounts of water "reasonably required and beneficially used" by 
the contractors. Since the amount of water to which the appel- 


lant by its contract with the Secretary of the Interior is 
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entitled is only the amount "reasonably required and bene- 
| 
ficially used,'' the Secretary's order limiting the appellant 


to receiving that amount deprived the appellant of nothing to 


which it had a right. There was, consequently, no invasion of 


the District's contractual entitlements and thus no "illegal" 
| . 


act which may be the subject of a suit. | 
| 


B. The Secretary's order was within his statutory 


powers. - That the Secretary of the Interior has been entrusted 
by the Congress with great authority over the |colorado River is 
acknowledged by the appellant itself, in paragraph 2 of its 
complaint (JA 1, 2), which correctly states that: 


The defendant is the Secretary of the 
Interior of the United States and as such is 
charged with the administration of the laws, 
interstate compact, and treaty, relating to 
the storage and delivery of waters of the 
mainstream of the Colorado River, including 
the Reclamation Act of June 17, 1902, as 
amended, 43 U.S.C. §391 et seq.; thé Boulder 
Canyon Project Act of 1928, as amended, 43 
U.S.C. §620 et seq.; the Colorado River Com- 
pact, H. Doc. No. 717, 80th Cong., 2d Sess. 
(1948) A17; and the Mexican Water Treaty of 
1944, Treaty Series 994, 59 Stat. 1219. 


Of these statutes, the one having the most bearing 
on the authority of the Secretary of the Interior to regulate 
the use of the water of the Colorado River is |the Boulder Can- 


yon Project Act of December 21, 1928, 43 U.S.C. sec. 617. In 
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commenting upon this Act as a whole in Arizona v. California, 


373 U.S. 546, 589-590 (1963), Justice Black wrote: 


In undertaking this ambitious and expen- 
Sive project for the welfare of the people of 
the Lower Basin States and of the Nation, the 
United States assumed the responsibility for 
the construction, operation, and supervision 
of Boulder Dam and a great complex of other 
dams and works. Behind the dam were stored 
virtually all the waters of the main river, 
thus impounding not only the natural flow but 
also the great quantities of water previously 
allowed to run waste or to wreak destruction, 
The impounding of these waters, along with 
their regulated and systematic release to 
those with contracts, has promoted the spec- 
tacular development of the Lower Basin. 
Today, the United States operates a whole 
network of useful projects up and down the 
river, including the Hoover Dam, Davis Dan, 
Parker Dam, Headgate Rock Dam, Palo Verde Dan, 
Imperial Dam, Laguna Dam, Morelos Dam, and the 
All-American Canal System, and many lesser 
works, It was only natural that the United 
States, which was to make the benefits avail- 
able and which had accepted the responsibility 
for the project's operation, would want to 
make certain that the waters were effectively 
used. All this vast, interlocking machinery-- 
a dozen major works delivering water according 
to congresSionally fixed priorities for home, 
agricultural, and industrial uses to people 
Spread over thousands of square miles--could 
function efficiently only under unitary manage- 
ment, able to formulate and supervise a coordi- 
nated plan that could take account of the 
diverse, often conflicting interests of the 
people and communities of the Lower Basin 
States. Recognizing this, Congress put the 
Secretary of the Interior in charge of these 
works; and entmsted him with sufficient power, 
principally the § 5 contract power, to direct, 
manage, and coordinate their operation. 
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This language needs no explanation or amplification. 
The effective utilization of the waters of the| Colorado River, 
the unitary management of the River, and the formulation of 
coordinated plans for its regulation, taking into account the 
diverse, and sometimes conflicting, interests of the people 
and communities of the Lower Basin states; these are responsi- 
bilities which the United States has assumed, and which the 


Congress has entrusted to the Secretary of the| Interior, 


bestowing upon him, inevitably and necessarily, "sufficient 


power" for the discharge of those responsibilities. 


In view of this broad grant of authority to the 
Secretary of the Interior, how can we take seriously the 
appellant's contention, never uttered in so many words, but 
lurking behind every allegation, that the Secretary of the 
Interior lacks the power, during a period of water scarcity, 
to initiate water conservation measures along the Colorado 
River? That there was during the summer of 1964 a critical 
water situation has been ignored by the appellant, but not 
denied--nor could it be, since the very exhibits attached to 
the complaint establish that all the actions taken by the Sec- 
retary of the Interior and complained of by the appellant were 


the result of this critical situation. The news release 


submitted as Plaintiff's Exhibit F (JA 31) contains a full 
discussion of the water situation existing in the spring of 
1964, and on the last page of the release reports the Secre- 
tary's statement that (JA 34): 

Prudence demands that all of us assume, 

at this point, that the drouth conditions 

which have prevailed during the past two years 

will continue in 1965. If this happens, all 

of us face the choice that further emergency 

conservation measures will be imperative. We 

must instill in all of our water users that 

idea that new water conservation practices 

must be instituted wherever possible and 

actions, must be taken which will stretch our 

existing Supplies to the limit. 

Clearly, during the summer of 1964 when the need for 
unitary management and coordinated planning and regulation of 
the water of the Colorado River for effective utilization was, 
because of the scarcity of water, most acute, the Secretary 
had. not only the authority, but the mandate, from Congress, to 
exercise his powers to prevent the return of the River to the 
very anarchy from which the Boulder Canyon Project Act was 
intended to rescue it. Cf. Arizona v. California, 373 U.S. 
546, 588-589 (1963). 


Nor did the Secretary perform his water conservation 


duties in such a way as to violate any of the other mandates 


of Congress. The appellant's conclusion that the filling of 


Dit a 


Lake Powell is reSponsible for the reduction in the amount of 


water to be made available to users in the Lower Basin is not 
valid. The very materials submitted by the appellant as attach- 
ments to its complaint demonstrate the lack of causal connection 
between the two events. 
The chart attached to Exhibit F showing "Storage in 
Major Colorado River Reservoirs" (JA 37) reveals that on May 7, 
1964, there was stored in Lake Mead 14,601,000 acre-feet of 
water. The chart also shows that at an elevation of 1,083 feet, 
which is the minimum power operating level of| Lake Mead, the 
amount of water stored in the Lake is 10,500,000 acre-feet. 
In other words, there was in Lake Mead, nine days before the 
Secretary's order, 4,101,000 acre-feet more water than was re- 
quired to maintain the Lake at its minimum operating level for 
power production, In paragraph 11 of the complaint, the plain- 
tiff below averred that 18,000,000 acre-feet of water was enough 
to satisfy all the consumptive use diversions;/in the Lower Basin 
for a period of at least four years. Presumably, then, one- 
fourth of 18,000,000 acre-feet, or 4,500,000 acre-feet, would 
be enough to satisfy consumptive use diversions for one year, 


and consequently the 4,101,000 acre-feet of water in Lake Mead 


ayy ae 


at the time of the Secretary's order would surely have sufficed 
to permit the Secretary of the Interior to deliver for the bal- 
ance of 1964 to water users in the Lower Basin as much water 
as they might have asked to have delivered to them--all of 
which could have been done without releasing any water at all 
from Lake Powell. 

Furthermore, paragraph 2 of the document entitled 
"Operation of Lake Mead Below Elevation 1123 by Reason of 


Resumption of Storage Operations at Lake Powell," also attached 


to the complaint (JA 35), contains the firm policy statement 


of the Secretary of the Interior that 

Under no circumstance will lake Mead be drawn 

below a minimum power operating level of ele- 

vation 1083 as a result of storage of water in 

Lake Powell. Any storage in Lake Powell will 

be used to avoid drawing Lake Mead below eleva- 

tion 1083. 

Thus, if the Secretary of the Interior were interested 
only in filling Lake Powell, he could have closed the gates at 
Glen Canyon, continued for almost a year to deliver water as 
abundantly as ever in the past from Lake Mead, and, at the end 
of the year, upon its developing that Lake Mead might fall below 
elevation 1083, he could have proceeded to release water from 


Lake Powell to keep Lake Mead at the proper elevation. Had the 
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Secretary taken this course of action, it would have been 
obvious that the attempted filling of Lake Powell would have 
affected by not one drop the amount of water jultimately avail- 
able from Lake Mead, and would not, therefore, have interfered 
with or prevented the use of water for agricultural and domes- 
tic purposes, Any charge to the contrary would have been seen 
through immediately, for everyone along the Colorado River 
would know, after the depletion of Lake Powell, that if water 
were not available for agricultural purposes, it would be for 
the simple reason that there was none--a situation for which 
the Secretary of the Interior certainly could not be held 
responsible. 
The only difference between what the Secretary could 
have done, and what he did do, is that instead of merely clos- 


ing the gates at Glen Canyon, and continuing to release for as 


long as it existed as much water as anyone wanted from Lake 
| 


Mead, the Secretary exercised foresight and courage in imposing 
upon all users of Lake Mead water the requirement that they 
reduce to the fullest extent possible, and, hopefully, at 

least by 10 percent, their diversions below Hoover Dam. The 
Secretary was not interested in the easy out: in saying next 


year, or two years hence, "Well, I gave you all the water that 
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you wanted when I had it, but now I have no more”; rather, he 
was Striving to be able to say, should conditions so require: 
"Although the drought has continued, and this year, as last 


year, I can't give you as much as you want, still I can give 


to 
ou Some.”’ Thus, it is not,the mere closing of the gates at 
y' > \ g & 


Glen Canyon that can be attributed the Secretary's order 
of May 19, for that order is not physically or logically a 
consequence of the closing of the gates--and indeed, as we 
have pointed out, had the water shortage continued, the gates 
would have opened, and no water that was obligated to go down- 
Stream would have failed, in its appointed time, to do so. It 
must be clear that the purpose of the Secretary's order was to 
conserve water, that the reason for the order was the lack of 
water within the Colorado River Basin, and that the Secretary's 
problem in filling Lake Powell is not the cause of the water 
Shortage, but is itself merely another consequence of the short- 
age. 

Another contention with respect to the Secretary's 
Supposed lack of authority to order a reduction in the amount 
of water which might be received by contractors along the 


Lower Colorado River is that set forth in paragraph 12 of the 


- 25 - 


complaint (JA 9) and repeated on pages 29 and 30 of the appel- 
lant's brief. There, the appellant points out that the decree 
in Arizona v. California, 376 U.S. 340 (1964) (Section II(B)(3)), 
provides that if insufficient main stream water is available for 
release to satisfy annual consumptive use of 7,500,000 acre-feet 
in the States of Arizona, California and Nevada, in no event 
shall more than 4,400,000 acre-feet be apportioned for use in 
California. The appellant argues that since the total scheduled 
annual consumptive use of main stream waters by Lower Basin 
uSers in the three states for 1964 is considerably less than 
7,500,000 acre-feet, while that scheduled for California users 
is more than 500,000 acre-feet in excess of |4,400,000 acre-feet, 
the Secretary's order instituting an across-the-board 10 percent 
cut is illegal and beyond his statutory authority. 

In considering this argument, it is important to realize 


that the water scarcity which occasioned the Secretary's order 


of May 16, 1964, had not reached such proportions as to require 


| 
the Secretary to resort to the provisions of Section II(B) (3) 


of the decree in Arizona v. California. Therefore, in theory, 
the amount of main stream water apportioned to each Lower Basin 


state was, as set forth in Section II(B)Q) of the decree, 
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2,800,000 acre-feet for use in Arizona, 4,400,000 acre-feet 

for use in California, and 300,000 acre-feet for use in Nevada. 

If, as the appellant contends, Arizona and Nevada were not 

using the amount of water to which they are entitled, then 

the Secretary, by express provision of the decree, could have 

released to California the apportioned but unused water of 

the other two states. The part of the decree so providing is 

paragraph (I1(B)(6), which states (340 U.S. at p. 343) that 
_If, in any one year, water apportioned 

for consumptive use in a State will not be 

consumed in that State, whether for the rea- 

son that delivery contracts for the full 

amount of the State's apportionment are not 

in effect or that users cannot apply all of 

Such water to beneficial uses, or for any 

other reason, nothing in this decree shall 

be construed as prohibiting the Secretary of 

the Interior from releasing such apportioned 

but unused water during such year for consump- 

tive use in the other States. No rights to 

the recurrent use of such water shall accrue 

by reason of the use thereof; * * *, 

Since, on the basis of this provision, it was within 
the discretion of the Secretary of the Interior to permit water 
uses in California in excess of 4,400,000 acre-feet, it must 
also have been within the discretion of the Secretary not to 


permit such uses; which is to say, the allegation, in effect, 


that the Secretary was compelled to terminate uses in California 
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in excess of 4,400,000 acre-feet, before he coul 
conservation measures in Arizona, was simply not 
the decree relied upon by the appellant for that 
What the Secretary has attempted to do was requi 
users, on both sides of the Colorado throughout 

to come to grips with the necessity of saving wa 
cation of the appellant's contention, that water 
measures are not the responsibility of water use 
evidences so parochial an attitude, so complete 

the national welfare, that it is its own best re 


is unthinkable that water might legally be waste 


d initiate water 
Supported by 
conclusion. 

re all water 

ithe Lower Basin, 

ter. The impli- 

conservation 

rs in Arizona, 

la disregard for 


futation. It 
| 


don one side 


of the River, while a lack of it plagues the other side. 


Similarly, the argument on pages 30 and 31 of the 


appellant's brief, that a reduction in water del 


iveries to 


users within the United States may not be made without first 


making a reduction in water deliveries to Mexico 


» again betrays 


a complete lack of awareness of the realities confronting the 


Secretary in 1964, As the portion of the Mexican Treaty quoted 


by the appellant indicates (Br. 31), the reducti 
to Mexico may be made "in the event of extraordi 


There was not in 1964 an extraordinary drought, 


jon in deliveries 
nary drought." 


although there 
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was a critical water situation. Having in storage the water 

to deliver to Mexico, the United States, as it was bound to 

do, continued to honor its treaty obligation. But obviously, 
this does not mean that the Secretary of the’ Interior, because 
he released prescribed quantities of water to Mexico, was pre- 
cluded from instituting water conservation measures within the 
United States. Moreover--and this is conclusive on this matter-- 
the water deliveries under the contract between the appellant 
and the United States were expressly made Subject to the treaty 
with Mexico; the treaty with Mexico was not made Subject to the 
contract with the appellant. 

The appellant's charge that the Secretary delivered 
excess water to Mexico in 1963 is almost completely explained 
by the allegation in the complaint that the appellant should 
not be charged "with water ordered which cannot be used because 
of unavoidable circumstances * * *"' (JA 10, par. 14). It is 
this very water, ordered by the District, but not used by it, 
together with water ordered but not used by others along the 


River, which goes to make up the great bulk of the overdeliveries 


to Mexico. If the appellant is sincere in alleging that this 


overdelivery was a failure by the Secretary to comply with the 
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treaty with Mexico, then it should recognize the need of con- 
trolling and curtailing overorders--the object sought to be 
attained by the Secretary in charging water users for water 
ordered but not used. If, on the other hand, the appellant is 
Sincere in its contention that these overorders are "unavoid- 
able," it cannot in good conscience charge the secretary with 
failing to limit the water deliveries to Mexico to those re- 
quired by the treaty, since the excess waters fibwing down to 
Mexico consisted in the main of the “unavoidable! overorders 
submitted by domestic water users such as the appellant. 

In any event, the appellant does not cite any statu- 
tory authority prohibiting the Secretary from charging it for 
water ordered but not used, and that this practice is arbitrary 
is a conclusion for which the arguments of the appellant afford 
no basis. To the contrary: if by this practice! the Secretary 
can control and limit overdeliveries to Mexico, then it is 
eminently reasonable and justifiable. 


Thus, a consideration of the "law of the Colorado 


River" reveals that the Secretary possesses extensive powers 


to manage and control it. The question then becomes, has the 
Secretary, in this particular case, exercised these powers 


legally? 
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C. The Secretary's order was a valid exercise of 
his statutory powers. - Here, if the Secretary's order is 


wrongful, which we categorically deny, it is so because it 
interferes with some contractual rights of the appellant, and 
to that extent abrogates the Secretary's water delivery con- 
tract with the appellant. The appellant has not denied, nor 
can anyone doubt, that the Secretary had the power to enter 
into the contract with the District. Section 5 of the Boulder 
Canyon Project Act, 43 U.S.C. sec. 617d, expressly authorizes 
the Secretary "to contract for the storage of water in said 


reservoir and for the delivery thereof at such points on the 


river and on said canal as may be agreed upon * * *,"! Having 


the power to enter into a contract, the Secretary necessarily 
has the power, wholly or partially, to abrogate the contract; 
as the Supreme Court pointed out in the Larson case, Supra 
(337 U.S. 703, fn. 27), every suit against the United States 
for breach of contract imparts a recognition that the action 
alleged to have been the breach of contract was the action 


of the United States, else the suit could not be maintained: 


"It has never been suggested that a suit in the Court of 

Claims for breach of an express contract could be defeated 

because the action of the officer in breaching it consti- 

tuted a tort and was therefore ‘unauthorized. '" 
Not only is the Secretary's power to breach a 

contract a necessary corollary of his power to enter into 

a contract, but it is a power essential to the discharge of 

his responsibilities "to formulate and supervise a coordinated 

plan [for the utilization of the waters of the Colorado River] 

that could take account of the diverse, often conflicting inter- 

ests of the people and communities of the Lower Basin States." 

To formulate such a coordinated plan for a region covering 


thousands of square miles, it may happen that, occasionally, 


the rights of some individuals and entities will be invaded; 


to the extent that this may occur, the injured parties are 
entitled to compensation for the wrong done them by the 
Government. But, to again quote from the Larson case, supra, 


p. 704: 
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* * * it is one thing to provide a method by 
which a citizen may be compensated for a wrong 
done to him by the Government. It is a far dif- 
ferent matter to permit a court to exercise its 
compulsive powers to restrain the Government from 
acting, or to compel it to act. There are the 
Strongest reasons of public policy for the rule 
that such relief cannot be had against the sov- 
ereign. The Government, as representative of the 
community as a whole, cannot be stopped in its 
tracks by any plaintiff who presents a disputed 
question of property or contract right. As was 
early recognized, ''The interference of the Courts 
with the performance of the ordinary duties of the 
executive departments of the government would be 
productive of nothing but mischief... .” 


Hence, even were the Secretary's order, with respect 
to the appellant, a breach of contract (which we again deny), 
its enforcement still may not be enjoined by this Court, for 
the action of the Secretary, being within the scope of his au- 
thority, is the action of the sovereign, and this Suit, to en- 
join that action, must be dismissed. 

If we are correct in our conclusion that the Secretary 
clearly has the authority when circumstances so warrant to refuse 
to comply with a contractual obligation, and that the sole remedy 


of the appellant is a suit for compensation for the injury it 


has suffered (and we repeat that appellant in this matter has in. 


fact suffered no injury, because the order was never enforced 


against it), then it becomes completely unnecessary to consider 
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the appellant's arguments with respect to the applicability of 


the Administrative Procedure Act, 5 U.S.C. sec. 551 et seq. (Br. 
24-25). But even its contentions on this point are incorrect. 
The Administrative Procedure Act has no application 

to the Secretary's order. That order was a policy making state- 
ment of general applicability and future effect, and thus, if 

at all within the purview of the Administrative Procedure Act, 
within the purview only of the provisions relating to "rules." 
Yet those same provisions expressly except from their coverage 
matters relating, among other things, to contracts. The Secre- 
tary's order, pertaining, as it did, only to contracts, is not, 
therefore, an order with respect to which notice and an oppor- 
tunity to participate in its formulation must be given in ac- 
cordance with the Administrative Procedure Act.) Hence the al- 
legation that the order was issued in violation of the Adminis- 
trative Procedure Act is baseless, for that Act in no way governs 
the issuance of orders relating to contracts. Moreover, the Ad- 
ministrative Procedure Act does not extend "the| jurisdiction of 
federal courts to cases not otherwise within their competence. 
[Citing cases.] The purpose of Section 10 is to define the pro- 


cedures and manner of judicial review of agency action, rather 


342s 


than to confer jurisdiction upon the courts.'"' Ove Gustavsson 


Contracting Company v. Floete, 278 F.2d 912 (C.A. 2, 1960); Chournos 
1/ 
v. United States, 335 F.2d 918, 919 (C.A. 10, 1964). 


D. The relief sought by the appellant would require af- 
firmative action by the sovereign. - There is yet another reason 


also founded on the Larson case why this suit must be dismissed. 


In footnote 11 on page 691 of the Larson decision, the Court noted 
(337 U.S. 682) that 


Of course, a suit may fail, as one against 
the sovereign, even if it is claimed that the 
officer being sued has acted unconstitutionally 
or beyond his statutory powers, if the relief 
requested can not be granted by merely ordering 
the cessation of the conduct complained of but 
will require affirmative action by the sovereign 
or the disposition of unquestionably sovereign 
property. 


Although the injunctive relief sought by the plaintiff 
below in this action was negatively framed--"that defendant be 
restrained and enjoined pendente lite from imposing the ten per- 
cent cut in delivery of Colorado River water to plaintiff"--it 
is patent that the relief actually sought required the affirmative 
1/ Moreover, even if this were not true, appellant made no at- 


tempt to exhaust its administrative remedies within the De- 
partment of the Interior. 


- 35 - 


| 
action of releasing waters from Lake Mead and from Imperial Dam, 
and delivering them to the District. In fine, the injunction 
sought by the appellant would not have stayed [the Secretary from 
doing what he sought to do, but would have required the Secretary 
to do what he wished not to do. Even more: it is not the Secre- 
tary, in his individual capacity, who would be required by an 
injunction to act; it is the sovereign, the owner of these vast 
Storage facilities, through its employees who jphysically operate 
the facitities, which will be constrained by an injunction, to 
release waters at the beck and call of the appellant. 

Thus, the aim of the appellant is clearly to control 
“affirmative action by the sovereign." See New Mexico v. Backer, 
199 F.2d 426, 428 (C.A. 10, 1952), and Hudspeth County Conserv. & 
Rec, Dist. No. 1 v. Robbins, 213 F.2d 425, 432 (C.A. 5, 1954). 

In those cases, on facts very similar to those here involved, 
the injunctive relief sought against the officers responsible 
for project operation was denied because the suits were in sub- 
Stance against the United States. In Backer, |the Court of Ap- 


peals for the Tenth Circuit said (p. 428): 


The United States could not hold or operate 
this vast project except through its officials 
and agents. Backer was performing these func- 


tions for the Secretary of the Interior and 
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under his instructions. Whatever he did, he 
did for the Secretary under authority of the 
reclamation laws of the United States. The 
Operation of the project and facilities depend- 
ed upon the flow of water from the reservoir. 
If this flow could be enjoined or affected by 
court decree or order directed to Backer, he 
would be under the direction of the court and 
not his superiors as representatives of the 
United States. It would be a complete ouster of 
the United States over the control and manage- 
ment of its own property and facilities. 


And in Robbins the Fifth Circuit Court declared with equal clar- 


ity (p. 432): 
Whatever may be the merits of the plaintiffs' 
contentions, the court would have no jurisdic- 
tion by declaratory judgment [citations omitted] 
or by injunction against Government officers to 
Substitute itself in any part of the management 
and operation of the dams, reservoirs and facil- 


ities for the agency designated by Congress. * 
x * 


Because the relief sought by the appellant would not 
only require affirmative action on the part of the appellant, 
but would also submit to the control of the judicial branch of 
the Government the immense Boulder Canyon Project, intended by 
the Congress to be administered by the executive branch of the 


Government, this suit may not be maintained. 


IIt 
THE SUPREME COURT OF THE UNITED STATE 


ALONE HAS JURISDICTION TO CONFIRM OR 
DENY ASSERTED RIGHTS TO WATER IN THE 
MAIN STREAM OF THE COLORADO RIVER 


In Arizona v. California, 373 U.S. 546 


the Supreme Court said in the first paragraph of 


"The basic controversy in the case is over how m 


State has a legal right to use out of the waters 
River and its tributaries.’ All of the Lower Ba 
parties to this action. 
that the Secretary of the Interior was authorize 


Canyon Project Act to carry out the allocation o 


the main Colorado River among the Lower Basin St 


The Court's decision, inter 


s 


|, 551 (1963), 
its decision, 
uch water each 
of the Colorado 
sin States were 
alia, was 

d by the Boulder 
£ the waters of 


ates and to de- 
| 


cide which users within each State would get water (373 U.S. 580), 


two of the main limitations on the powers of the 
that California might not receive more than 4,40 
of water out of the first 7,500,000 acre-feet of 
Colorado River water (373 U.S. 583), and that pr 
rights must be satisfied (373 U.S. 584). Both o 
tions were expressly set forth in the decree ent 


by the Supreme Court on March 9, 1964 (Arizona v 


376 U.S. 340); the former in Paragraph II(B) (1) 


| Secretary being 
0,000 acre-feet 
main stream 
esent perfected 
£ these limita- 


ered in the case 


. California, 


pé the decree, 


the latter in Paragraphs II{4)(2) and II(B) (3) of the decree. 
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Paragraph VI of the decree provides a specific pro- 
cedure for the ascertainment of the "present perfected rights” 
which the Secretary is required to satisfy. The final paragraph 
of the decree (Paragraph IX) states that (376 U.S. 353): 

Any of the parties may apply at the foot of 

this’ decree for its amendment or for further re- 

lief, The Court retains jurisdiction of this suit 

for the purpose of any order, direction, or modi- 

fication of the decree, or any supplementary decree, 

thatimay at any time be deemed proper in relation 

to the subject matter in controversy. 

And the subject matter in controversy, it is well here to re- 
peat, is the right to use the water of the Colorado River. 

In the light of this decree, let us turn again to 
the complaint, and consider, first, the allegation in paragraph 
5, that the appellant has "vested rights to the use of mainstream 
Colorado River water."’ We have already pointed out that the best 
right, as against the Secretary of the Interior, which anyone 
can have in the waters of the Colorado River, is a "present per- 
fected right.” If the appellant's allegation be considered suf- 
ficient to raise the issue of whether it has a present perfected 


right, then it attempts to bring before this Court a question 


for the resolution of which the Supreme Court, in Paragraph VI 


of the decree in Arizona v. California, has provided the exclusive 


procedure. 
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Or consider the allegation of paragraph 11 of the 
complaint, that the Secretary of the Interior is according the 
use of water for power a priority over the use of water for ir- 


rigation purposes. If this charge were true, the Secretary would 


be violating the dictates of Paragraph II(A) of the decree, and 


the appropriate method of securing the benefit of the decree 
would be by a supplemental bill in the court which issued the 
original decree, Independent Coal and Coke Company v. United 
States, 274 U.S. 640, 647 (1927); and the Supreme Court here has 
specifically reserved unto itself, in Paragraph| IX of the decree, 
jurisdiction for the purpose of rendering such a supplementary 
decree. 
Similarly, the allegation in paragraph 12 of the com- 
plaint, that the Secretary's order making an equal pro rata re- 
duction of 10 percent in the diversion of all Satere in the Lower 
BaSin is contrary to the mandate of the decree iin Arizona v. 
California, requires for its consideration on the merits an inter- 
pretation of that decree which only the Supreme| Court can make. 
This is so not only because of the express language of Paragraph 


IX of the decree, reserving to the Supreme Court jurisdiction to 


consider all matters that may “at any time be deemed proper in 
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relation to the subject matter in controversy," but also it is 
so by virtue of the well-settled doctrine with respect to courts 
of concurrent jurisdiction, that the court which first acquires 
jurisdiction of specific property by the due commencement of a 
Suit in that court, from which it appears that it is or will 
become necessary to the complete determination of the contro- 
versy involved to exercise dominion over that property, thereby 
withdraws that property from the jurisdiction of every other 
court and entitles the former to retain the control of it requi- 
site to effectuate its judgment or decree in the suit free from 


the interference of every other tribunal. Lang v. Choctaw, Okla- 


homa_and Guif R. Co., 160 Fed. 355, 359 (C.A. 8, 1908). 


If this statement as to the exclusiveness of juris- 
diction in a particular situation is true with respect to other 
courts, then how much more must it be true with respect to a 
Situation where the first court having jurisdiction over the 
property involved in the suit is the highest court in the land. 
And if this is true as to every case before the Supreme Court as 
a matter of general law, how much more true must it be the case 
here, where the Supreme Court has expressly asserted its inten- 
tion to continue to exercise jurisdiction over all aspects of the 


subject matter of the litigation in Arizona v. California. 
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We submit that through the operation of the general 
legal principle here discussed, and by the express direction of 
the Supreme Court, the only forum which may consider on their 
merits allegations tha the Secretary of the Interior is not com- 


plying with the Boulder Canyon Project Act, or is not honoring 


present perfected rights, is the Supreme Court of the United 
| 


States. 
And it takes but a moment's reflection) to realize that 

were this Court in the District of Columbia, and| other state 

and federal courts in California, Arizona, and Nevade , each to 

render, on the basis of its own interpretation of the "law of 


' and on the basis of the peculiar factual situation 


the river,' 
before it, judgments randomly restraining or directing the Secre- 
tary of the Interior in his administration of the River, then 

the unitary management asserted by the Supreme Court to be essen- 
tial to the efficient functioning of the vast interlocking machin- 
ery of dams and reservoirs along the Colorado River can never be 
attained, and the national interests to be served by that manage- 
ment will never be served, 


Although both the "law of the river'' and the physical 


realities of the river require the conclusion that suits affecting 
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the Secretary's| administration of the Colorado River can be 
Frought only in the Supreme Court, an additional factor com- 
pelling the same conclusion is the enactment by the Congress 
of the Colorado River Storage Project Act, Section 14 of which 
(43 U.S.C. sec. 620m) provides that 


In the operation and maintenance of all 
facilities, authorized by Federal law and under 
the jurisdiction and supervision of the Secre- 
tary of the Interior, in the basin of the Colo- 
rado River, the Secretary of the Interior is di- 
rected to comply with the applicable provisions 
of the Colorado River Compact, the Upper Colorado 
River Basin Compact, the Boulder Canyon Project 
Act, the Boulder Canyon Project Adjustment Act, 
and the Treaty with the United Mexican States, 
in the storage and release of water from reser- 
voirs in the Colorado River Basin. In the event 
of the failure of the Secretary of the Interior 
to so comply, any State of the Colorado River 
Basin may maintain an action in the Supreme Court 
of the United States to enforce the provisions of 
this section, and consent is given to the joinder 
of the United States as a party in such suit or 
Suits, as a defendant or otherwise. 


In the report on the bill which eventually became the 
Colorado River Storage Act (S. 500, 84th Cong., lst sess.), the 


Senate Committee on Interior and Insular Affairs, with respect 


to the Section just quoted, wrote (S. Rept. No. 128, 84th Cong., 


sess. (1955) pp. 14, 15) that it 
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* * * would grant consent to suits against the 
United States in the Supreme Court by! States 

in the Colorado River Basin to enforce the pro- 
visions of specifically named compacts, projects, 
Federal statutes, and treaties relating to the 
release of water from reservoirs in the basin. 


It is clear that the assumption upon which the statute 
is predicated is that all suits against the Secretary of the 


Interior involving the allegation that the Secretary is acting 


in violation of the "law of the river" are in reality suits 


against the United States, which may not be maintained except 
by the consent of the Congress. Thus, in this Statute, the 
Congress authorizes the United States to be sued in such cases, 
but this consent to suit extends only to the States of the Colo- 
rado River Basin. That Congress knowingly and purposely con- 
fined the consent to States is established by another excerpt 
from the Senate Report on the Colorado River Storage Act (S. Rept. 
No. 128, supra, at p. 15): 
The waiver of sovereign immunity of the 
United States goes only to suits brought by 
the basin States and not to suits by any other 
political entity; action would have to be brought 
by the State itself, and determination as to wheth- 
er to bring action as paren§ patriae would rest 
with the State. 
Obviously, the initiation of suits by |individuals to 


have the immense facilities of a great river system managed to 
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meet their individual needs was not intended by Congress, nor 
was consent to the maintenance of such suits given; to the con- 
trary, the report on the bill makes clear that individual griev- 
ances are to have redress, if at all, only by an action brought 
by the state on behalf of the individual. And, of course, that 
action must be brought, by the conditions of the consent statute, 
in the Supreme Court only. 

Thus, both because the decree in Arizona v. California 
reserves to the Supreme Court plenary and exclusive jurisdiction 
over all questions relating to the right to use main stream Colo- 
rado River water in the Lower Basin, and because the Congress 
by Statute has directed that suits involving the administration 
of the Colorado River be brought in the Supreme Court only, 


this Court lacks the jurisdiction to consider on their merits 


any of the appellant's allegations, and must, accordingly, dis- 


miss the action for lack of jurisdiction. 
CONCLUSION 
Although the discussion of our argument that this 


case is moot has occupied the least space in this brief, it is, 


- 45 - | 


we believe, a compelling reason for dismissing the appeal. 


How- 
ever, should this Court consider the merits of the appeal, then 
the judgment of the district court should be affirmed, for the 


reasons heretofore set forth. 


Respectfully, 


| 

EDWIN L. WEISL, JR., 
Assistant Attorney General. 
S. BILLINGSLEY HILL 
MARTIN GREEN, 


Attorneys, Department of Justice, 
Washington, D. C., 20530. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20049 


YUMA MESA IRRIGATION AND DRAINAGE DISTRICT, 


Appellant, 
| 
Vv. 


STEWART L. UDALL, SECRETARY OF THE INTERIOR, 


Appellee. 


BRIEF OF THE STATE OF CALIFORNIA 
AS AMICUS CURIAE 


The State of California, through its Attorney General, respectfully 


requests this Court to reverse and remand this cause to the United States 


| 
District Court for the District of Columbia with instructions to vacate the 
| 


judgment below, which dismissed the complaint on the merits, and to enter 
instead a judgment which dismisses the complaint solely on the ground that 
the matter has been rendered moot. 
FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER BELOW 
The Findings of Fact, Conclusions of Law, and Order of the United 
States District Court for the District of Columbia are reported at 253 F. 


Supp. 909. They are printed as Joint Appendix, pp. 402-08. 
| 


INTEREST OF THE AMICUS CURIAE 


The State of California files this brief amicus curiae in its capacity 
as parens patriae with respect to California users of Colorado River water. 
Public agencies of the State of California depend in large measure upon the 
waters of the Colorado River System, and the economy of the State is vitally 
affected by the security of their water supply from this source. These agencies 
of the State are The Metropolitan Water District of Southern California, Im- 
perial Irrigation District, Coachella Valley County Water District, and Palo 
Verde Irrigation District. They and a considerable number of individuals 
hold contracts with the United States for the storage and delivery of water, 
made pursuant to Section 5 of the Boulder Canyon Project Act (43 U.S.C. 617d). 

The Appellant herein, the Yuma Mesa Irrigation and Drainage District, 
is a party to a contract with the United States for the storage and delivery of 
water made pursuant to the same section of the same statute. 

The action of the Secretary of the Interior, of which the Appellant com- 
plains, was the issuance and enforcement of an order applicable to water users 
in California as well as Arizona and Nevada, which the complainant alleged, 
among other things, violated the Boulder Canyon Project Act and other stat- 
utes which have a common application to Arizona and California as well as 
other states in which Colorado River System water is used. 

The court below entered a judgment on the merits, sustaining the 
Secretary's action. But the case had become moot, for the reasons stated 


below, before the court entered that judgment, and the court should not have 


ate< 


decided it on the merits, for either side. We therefore ask this Court to 
reverse and remand with instructions to vacate that judgment, and, in place 
thereof, to enter one dismissing the case as moot. If thislis not done, the 
judgment below will stand as an adverse precedent, if not stare decisis, in 
the construction of statutes controlling the use of water in California as well 


as in Arizona. Ct. Arizona v. California, et al., 373 U.S, 546 (1963). 


STATEMENT OF THE CASE 


The Secretary of the Interior, on May 16, 1964, issued an order cur- 


| 
tailing deliveries of water from Lake Mead to users in Arizona, California, 


and Nevada, for the remainder of calendar year 1964. Appellant, like cer- 
tain of the California water users, was advised by the Regional Director of 
the Bureau of Reclamation on May 19, 1964, that the curtailment would be 
equivalent to ten percent of total contract deliveries scheduled for calendar 
1964, but this percentage was modified to approximately 7.2 percent on 


June 19, 1964. 


Appellant filed a complaint for review, for declaratory judgment, and 


for injunctive relief in the United States District Court for the District of 
Columbia, June 30, 1964. It obtained a preliminary injunction on August 19, 
1964, against the Secretary, restraining and enjoining him from enforcing 
and continuing the enforcement of his order of May 16, 1964. It alleged that 
his action exceeded his statutory authority, and violated due process require- 


ments of the federal constitution and statutes. 


Thereafter, on October 3, 1964, the Secretary promulgated new regu- 
lations setting forth ''Procedures for the adoption of determinations relating 
to water conservation practices with respect to water reasonably required 
to be delivered to contractors under Boulder Canyon Project Act contracts 
with the United States for delivery of Colorado River water for use in Arizona, 
California, and Nevada" (29 F.R. 13605, October 3, 1964). The net effect of 
the regulations is to preclude the Secretary from hereafter curtailing water 
deliveries to Appellant and other like contractors in California, Arizona, 
and Nevada without first consulting them and making determinations relating 
to water conservation measures and operating practices to be applied to such 
deliveries to the end that reasonable requirements for beneficial use shall not 
be exceeded. Opportunity to comment on or object to these determinations, 
once arrived at, is afforded every such contractor, including the right to ap- 
peal to the Secretary from a final determination which aggrieves any contrac- 
tor. The instant complaint alleged, in effect, that this had not been done with 
respect to the order complained of. We take no position as to whether the 
new regulations do meet constitutional and statutory standards of due process. 

On December 31, 1964, the Secretary's order of which Appellants com- 
plain in the present action expired by its own terms. The case (filed four 
months earlier) had thus become moot by that date, for two reasons: (1) 


the order complained of was no longer effective, and (2) could not be re- 


instated or duplicated without new proceedings under the new regulations 


theretofore promulgated, and such proceedings would thus pose new issues. 


Nevertheless, the Secretary answered and later moved to dieshige the com- 
plaint on the merits. After hearing, on December 17, 1965 (a year after the 
case had become moot), the District Court granted the Seciretary's motion to 
dismiss and dissolve the preliminary injunction. 
The court below, proceeding to consider the complaint and the Secre- 
tary's motion on the merits, concluded in substance that the Boulder Canyon 
Project Act authorized the Secretary to curtail delivery of jwater to the com- 
plainant, and to do so without prior notice, investigation, dr hearing. Mani- 


festly, these are major interpretations of a statute which is now, and has been 


for some time, the subject of consideration by the United States Supreme Court 


in Arizona v. California, et al., 373 U.S. 546 (1963). Thijs case is now on the 


Supreme Court's docket for further proceedings, as No. 8, Original. 


ARGUMENT 


The judgment below on the merits, having been rendered moot by the 
expiration of the Secretary's curtailment order of December 31, 1964, 
and the issuance of new regulations, should be reversed, and the 

case should be remanded to the District Court with instructions to 


dismiss solely on that ground, instead of on the merits. 


Unless the judgment of the District Court is reversed and vacated, it 


stands as a determination, made purportedly on the merits, but actually as 
an advisory opinion in a moot case, that the Secretary was acting within his 
statutory authority in curtailing water deliveries under contracts which the 
United Stated had entered into with the Appellant for the storage and delivery 


of Colorado River waters stored at Lake Mead, and in doing so with no 


pretense of due process. 


That conclusion will create an adverse precedent as to water users 
in California under contracts made under the same section of the Boulder 
Canyon Project Act, even though the basis for Appellant's complaint--the 
eee curtailment order--no longer exists, new procedural regula- 
tions now control, and the cause is moot. 1/ 

The Supreme Court of the United States has consistently followed 
the practice of disposing of cases such as this in the manner we urge this 
Court to follow. Thus: 

In Brownlow v. Schwartz, 261 U.S. 216, 218 (1923), the Court indi- 
cated that where a case has become moot after the judgment below, the 
"established practice" is ''to dispose of the case, not merely of the appellate 
proceedings which brought it here,'' and, to do so, "to reverse the judgment 
below with instructions to dismiss the bill of complaint or petition." 

Mr. Justice Douglas, speaking for the Court in United States v. 
Munsingwear, Inc., 340 U.S. 36 (1950), which held that a judgment which 


had become moot was nevertheless res judicata, said (p. 39): 


"... . The established practice of the Court in dealing with 
a civil case from a Court in the federal system which has become 


1/ See Scott, Collateral Estoppel By Judgment, 56 Harv. L. Rev. 1. Profes- 


Scott concludes (p. 16): 


"In situations like this where the controversy has become moot before 
the appellate court has made its decision, it would seem that the 
better practice is not merely to dismiss the appeal, but to dismiss 
the suit or direct the lower court to do so. The result then clearly 

is that the matter will not be res judicata since there is no judgment 
on the merits."' 


moot while on its way here or pending our decision jon the merits 
is to reverse or vacate the judgment below and remand with a direc- 
tion to dismiss. That was said in Duke Power Co. v. Greenwood 
County, 299 U.S. 259, 267, 81 L.ed. 178, 182, 57S. Ct. 202, to 
be 'the duty of the Appellate Court. 12 / 


If this practice is appropriately applied to dispose of cases which be- 
come moot while on appeal, an even stronger case for its application can be 
made where the cause became moot even before judgment was rendered by 
the lower court, as is the case in this proceeding. 3/ 


The Supreme Court has also applied the rule in cases rendered moot 


by legislation. In American Public Power Association, City of Jamestown, 


| 
New York et al. v. Power Authority of the State of New York, 355 U.S. 64 


(1957), the Court vacated a judgment of the United States Court of Appeals 


for the District of Columbia denying effect to a Senate Reservation to the 1950 
Treaty with Canada, and holding that the Federal Power A¢t was applicable 
to a power development in the Niagara River, where that judgment was en- 
tered prior to the passage of specific legislation by Congrass authorizing the 


issuance of a license to the Power Authority of the State of, New York, with 


2/ A footnote (p. 39) states that ''this has become the standard disposition 

in federal civil cases,'' citing 32 cases. The same practice has been followed 
in later cases, e.g., McKay v. Clackamas County, 349 U.S. 909 (1955); 
Garcia v. Landon, 348 U.S. 866 (1954); Brotherhood of R.R. Trainmen, 
Local Lodge No. 721 v. Central of Georgia Ry. Co., 243 F 2d 793 (5th 

Cir. 1957). 


3/ In the instant case, the Secretary's order expired on December 31, 1964, 
having been issued only with respect to calendar 1964 deliveries. The judg- 
ment of the District Court appealed from was rendered almost a year later, 
on December 17, 1965, and after new regulations had been promulgated to 


govern this sort of problem in the future. 
| 


ee Ao 


terms and conditions not contained in the Federal Power Act. The case was 
remanded with directions to dismiss the petition upon the ground that the 
cause was moot. See also United States v. Alaska S.S. Co., 253 U.S. 113, 
116 (1920); Board of Public Utility Commissioners v. Compania General de 


Tabacos, 249 U.S. 425 (1919); Bryan v. Austin, 354 U.S. 933 (1957). 


CONCLUSION 
The State of California, as amicus curiae, respectfully suggests to 
the Court that the judgment below should be vacated and the cause remanded 
with instructions to dismiss the complaint on the sole ground that the case is 


moot. 
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General of Californi 


yy ST. ft 
Nike: Ah dt 
Northcutt Ely, Special 
Assistant Attorney Géneral 


Burton J. Gindler, Deputy 
Attorney General 


David B. Stanton, Deputy 
Attorney General 


C. Emerson Duneag, II 


February 23, 1967 


